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REPORTS OF CASES 

ARGUED AND DETERMINED 

IN THB 

COURT OF QUEEFS BENCH, 

IN IRELAND, 



IN MICHAELMAS TBRM, IN THE FIFTH TEAR OF 
QUEEN VICTORIA. 



ROBERTSON v. DIMSDALE. . >^t- , 

November 3. 

MoLYNEUX moved to vacate the judgment entered in where a war- 
this cause as of last Trinity Term. It was entered by torney autho- 
virtue of a warrant of attorney, and professed to be in an ^twiMr^of a 

action upon a boncL whereas no bond was mentioned in the j^^^g™©"** " »n 
'^ ' an action for 

warrant, which only authorised the entry of a jud&fment money lent, by 

''nil dicit, or 

" in an action for money lent, by nil dicit^ or otherwise." otherwise;** 

and a judg- 
The court will not allow a judgment to stand which is not ment entered 

strictly authorised by the warrant of attorney. In Sherborne this warrant 

V. Ponsonby (a), Walker v. Ponsonby (i), and Paris v. Wil- ^^ pjjwrted 

kin»on{c), the court set aside judgments for irregularity, J^ ^^^^^^ 

under similar circumstances. thereon : upon 

a motion to set 
aside the judg- 
ment for irre- 
gularity, Uie 

rv,^ ,^^« AiNio _av oao Court allowed 

(a) 1 Smythe, 248. (6) 1 Smythe. 292. ^^ plainUff to 

(c) 8 T. R. 153. amend. 



Digitized by 



Google 



2 CASES IN MICHAELMAS TERM, 

18 41. Edward Wright contra. — The words " or otherwise" are 

Robertson quite sufficient to include what has been done in this case. 
DiMSDAiiE. There is also an ample release of errors, which does not 
appear to have been the case in Sherborne v. Ponsonby^ and 
Walker v. Ponsonby. [Burton^ J. That extends only 
to error apparent on the record.] At the most, this is a 
judgment marked by the error of the officer of the courts 
and for the same sum as that authorised by the warrant : 
and in such a case the court will allow an amendment; 
particularly as it is sworn that the warrant was given as a 
collateral security for the payment of certain promissory 
notes, which have been returned to the party, without 
having been circulated. In Paris v. Wilkinson^ the court 
would have allowed an amendment, but it would not have 
served the plaintiff^, as the defendant had become bankrupt. 
[Crampton^ J. Have you given notice of any application 
to amend ?] No ; but neither was notice given in Paris 
V. Wilkinson. The warrant in this case was prepared in 
England^ which accounts for its variation from the 
form usually adopted in this country. 

Burton, J. — I think there should be an amendment. 
It does not appear that any other proceeding was con- 
templated by the parties, than the usual one of a judgment 
on a warrant of attorney, according to the practice of this 
country ; and the whole mistake seems to have consisted 
in stating the judgment to have been in an action on a 
bond, instead of a mutuatus. The plaintiff^ may amend, 
but he must pay the costs of this motion. 

Upon the terms of the plaintiff^ paying to 
the defendant the costs of this motion, 
let the plaintiff' be at liberty to amend 
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FIFTH VICTORIA. a 

the said judgment and cognovit in this 1841. 
cause by striking thereout from the words Robertson 

V. 

"by his certain writing obligatory," to Dimsdale. 

the word " requested," and inserting the 

words '* borrowed of the said John Ro- 

" bertson the sum of £5,250 above de- 

" manded to be paid to the said J. R., 

« when he the said T. T. D. should be 

" thereunto afterwards requested." 



JONES dem. LEADER v. DUGGAN. 1^11_^ 

June S, and 

ENov. 9. 
JECTMENT on the title, tried at the Cork Spring Assizes ^y articles of 

agreement, 

in 1841, before Greene^ Serjeant The defence taken was, w. L. granted 

, , _ ^ _ ^ to M. D. cer- 

tbat the defendant was not tenant from year to year, as tain premises 

for three lives 

alleged on the part of the lessor of the plaintiff, but that and the life of 
he held under an agreement entered into between him and or^sf^ears'^' 
the grand&ther of the lessor of the plaintiff, which was of March l^le 
given in evidence, and was in these words : — slw^^iMt 

longest, " to 
have and to 
" Articles of agreement entered into this 10th day of *»old unto the 
^ ^ 8aidM.D.,hU 

" November, in the year of our Lord, 1825, by and executors, ad- 
ministrators 
" between William Leader, of Mount Leader, in the and assigns, 

" County of Cork, esquire, of the one part, and Murthy 25th March,'' 

" Duggan, of Commer O' Council, in said county, farmer, for executing a 

« of the other part, witnesseth, that the said William l^f^eovernte 

" Leader, for himself, his heirs, executors, administrators of eUher^^art 

" and assigns, hath granted, bargained, sold, and leased ^^^> ^^*^ 

being insuffi- 
cient to pass a 
legal estate of 
freehold, the agreement must in that respect be deemed executory, but that it created an 
estate for a term of 31 years, commencing from the 25th of March, 1826, with power for 
either party to have a lease executed for three lives, with a concurrent term of 31 
years, commencing from the 2dth of Mardi, 1826. 

b2 
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CASES IN MICHAELMAS TERM, 

16^I- " unto the said Murthy Duggan, his heirs, executors, 
Leader «< administrators and assigns, All that and those, that part 
Duggan. " of the lands of Commer O'Connell, in the barony of 
" Duhallan and in the county of Cork, now and for some 
^^ time past actually in the possession and tenancy of the 
^^ said Murthy Duggan, together with the rights and 
" appurtenances thereunto belonging, To have and to 
^^ hold unto the said Murthy Duggan, his executors, 
^^ administrators and assigns, from the 25th day of March 
^^ next ensuing, for and during the time of the following 
" lives, and the survivor or survivors of them, or for 
" the time of thirty-one years concurrent therewith, or 
" for whichever of them shall longest last or subsist, that 
" is to say, for the life of Murthy Duggan, now aged 
" about six years ; for the life of John Duggan, now 
^^ aged about four years ; and for the life of Michael 
" Duggan, now aged about two years ; said children being 
^* the sous of John Duggan, now residing on and occu- 
" pying said farm of Gommer O'Connell, to whom a 
" reversion is to be made at the yearly lump rent of 
" £40 sterling, clear over and above all manner of taxes 
^^ or charges. Said rent to be paid by two even and equal 
" half-yearly payments, that is to say, on every twenty- 
" ninth day of September, and every twenty-fifth day of 
" March, in each and every year during said term, the 
" first payment thereof to be made on the twenty-fifth 
" day of March next ensuing. Leases to be perfected 
^^ at the request of either party, with the usual clauses 
^^ and covenants between landlord and tenant In witness 
^^ whereof, the parties have hereunto put their hands, &c., 
" the day and year first above written." 

WILLIAM LEADER. 
MURTHY DUGGAN. 
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Witnesses were called on the part of the plaintiff, who l»4l. 
stated that they did not believe the signature of William Leader 
Leader to be genuine ; and the ease being closed, counsel Duooan. 
for the plaintiff called upon the learned judge to direct 
the jury to find for the plaintiff, upon the ground that the 
article of agreement relied upon did not amount to a 
demise, because it purported to pass a freehold and term 
concurrent, and, as it could not pass the freehold, nothing 
passed under it But his lordship declined to do so, and 
directed the jury to find for the defendant, if they 
believed the agreement was signed by William Leader. 
The jury found accordingly, and in Easter Term a con- 
ditional order was obtained for setting aside the verdict. 

T. B, C Smith now showed cause. It is clear that 
this was a demise. It witnesses that JV. Leader " hath 
" granted, bargained, sold, and leased." If uncontra- 
dicted by any other evidence this instrument must be 
considered a lease. It may be said that the clause for 
the subsequent execution of leases, and the fact of the 
tenancy being to commence on a future day, prove it to 
be only an agreement. But there are abundant authorities 
against this. The cases are collected in Bythewood{a). 
One of the earliest is MaldorCs case (b), which determines 
that the intention of making a future lease does not 
prevent the operation of the demising part of an instrument 
expressing that intention. In Doe v. Groves{c\ the 
observations of Lord Ellenborough and Bayley^ J. are 
strongly in point. But the case of Poole v. Bentley(d) 



(a) 4 Byth. 266, edit. 1840. (6) Cro. El. 33. 

(c) 15 East, 244. (rf) 12 East, 168. 
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184 1. is exactly in accordance with this as to both the circum- 
Leadeb stances existing in the present instrument. Warman v. 
DuoGAN. Faithfid (a) ; Alderman v. Neate ( b) ; and Philip v. 
Benjamin (c), are also in point And every authority 
appearing to be at variance with this principle will be 
found to depend on some condition being to be performed 
previously to the operation of the instrument. The future 
lease here is to be looked upon as a contract for further 
assurance. This instrument must therefore be considered 
a good lease, unless it is contended that the demise being 
for lives and years, and being inoperative as to the 
freehold, (since it commences in futuro) the concurrent 
term is thereby made null and void also. But it 
would be a strange argument, that though that part of 
the demise which purports to pass a freehold is inopera- 
tive for the object intended, yet it can operate for 
the purpose of extinguishing the chatteL How can 
a merger be created by what is actually null and void? 
The case of Mellows v. May{d) will perhaps be cited 
on the other side, as an authority for the plaintiff, but this 
case, as reported in another book(e), explains circumstances 
arising there which make it entirely different. 

J, Henn^ and R. Lofngjkld^ contra — The true principle 
as to these agreements seems to be laid down in Bac. 
Abr.{f) ; " if the most proper form of words of leasing be 
" made use of, yet if upon the whole deed there appears 



(a) 3 N. & M. 137. 

(6) 4 M. & W. 704 (cited by mistake in Bythewood, as from 

N. & P). 
(c) 1 P. & D. 440. (rf) Cro. El. 873. 

(6) F. Moore, 636. (/) " Leases." K. (vol. iv. p. 821.) 
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" no such intent, but that it is only preparatory and 1841. 
" relative to a future lease to be made, the law will rather Leader 
" do violence to the words, than break through the intent Dugoan. 
" of the parties, by construing a present lease, when the 
" intent was manifestly otherwise." The case of Sturgion 
V. Painter (a) is there referred to. Now, we will assume 
this instrument to be genuine, though we do not believe 
it to be so. The question then comes to be, what were 
the intentions of the parties who signed it It cannot 
be said to be an equitable agreement for a present lease. 
It only professes to be articles of agreement, and dis- 
tinctly states, that a lease is to be perfected, with certain 
covenants, not mentioning what they are to be. It alludes 
to a disposal of the reversion, and clearly indicates that it 
was the intention to convey a freehold at some future 
time. If thb instrument is to be construed as a demise 
for years, it will be manifestly contrary to the intention 
of the parties. If it had been their intention to pass only 
an estate for years, then the cases cited on the other side 
would be in point In all these the instrument as it stood 
was so far perfect as to enable the party to hold for the whole 
term of the agreement and according to its provisions, and if 
the executory words had been struck out, yet sufficient re- 
muned to effectuate the whole substance. But here, as it is 
impossible that the defendant should by this instrument get 
what it appears the parties clearly intended that he should 
receive by a subsequent one, so it is against law that this 
should be held to be a demise. The cases are numerous 
where the intent of the parties was taken as the test of 
interpretation ; Doe dem Smith (b) ; Browne v. JVamer{c)^ 



(«) Noy, 128. (6) 10 East, 530. 

U) 14 Ves. 156. 
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1841. with Bythewood^s remarks (a) ; Morgan v. BisseU {b) ; 
Leader Dunk v. Hunter (c) ; Pinero v. Judson (d) ; John v. 
DuooAN. Jenkins(e); Perring v. Brooke{f); Bicknell v. Hood(ff); 
Chapman v. Towner (h) ; Brashier v. Jackson (t). 

Freeman in reply. — It is generally admitted that there 
is a conflict in the authorities, upon questions of this 
kind. But the result of the latest decisions will be found 
in WoodfaWs Landlord and Tenant (j). In all the cases 
cited upon the other side it will be found that there were 
acts to be done before the demise could come into opera- 
tion, but in none of them was it a ground of objection that 
a future lease was agreed to be given. The case of 
Morgan v. Bissellj which was much relied upon, is 
stated by Lord Denman^ in Doe v. Benjamin (A), to 
have been overruled. In the case of John v. Jenkins, the 
ground of the decision was, that a valuation was to take 
place before the demise could come into operation. Even 
admitting, for the sake of argument, that it was the inten- 
tion of the parties to give a lease for lives, still, according to 
Baldwin's case (/), this instrument would have the operation 
for which we contend. For the words of the demise are 
clear, and in all cases where such words have been held 
inoperative, it has been because they were controlled by 
subsequent provisions, distinctly requiring some act to 
be done before the instrument could have effect. By 
refusing to construe this as a demise, the party charged 



(a) 4 Vol. 278. (b) 3 Taun, 65. 

(c) 5B,k Aid. 322. (rf) 3 M & P. 497. 

(0 1 Cr. & M. 227. (/) 1 Moo. & Rob. 5ia 

ig) 5 M. & W. 104. (A) 6 M. & W. 100. 

(i) 6 M. & W. 549. (j) Wollaston's, 56. 

(A) 1 P. & D. 445. (0 2 Co. 24, o. 
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by this instrument with the rent is made to derive no 1641. 
benefit from it. In the case of Wright v. Carturright (a)^ Leader 
DenisoTii J. says, of such a case as the present, " If we Duggan. 
^^ can support the intention by any construction we will 
do it." Here the intention is obvious, and an informality 
in one part of the instrument should not vitiate the rest. 
According to the 23d Maxim of Noy, " nothing shall be 
" void, which by possibility shall be good." 

{Longfield cited Goodtitle v. Wag (5), and Roe v. Ash' 
burner (c), as to the construction of instruments purporting 
to be leases for years.) 

Cur. adv. r. 

Burton, J., delivered the judgment of the court. — 
After stating the case his Lordship said : — The defence 
set up is, that there is a subsisting demise of the premises 
in question for a term still in being, and this defence is 
resisted on two grounds ; first, that the instrument 
relied on as a demise, and purporting to be executed by 
the grandfather of the lessor of the plaintiff is not genuine, 
the signature being counterfeit ; and secondly, sup- 
posing it to be genuine, that this instrument cannot be 
taken to be an actual demise, but only an executory 
agreement for a demise. The first point is determined 
by the verdict of the jury, which has established the 
authenticity of the instrument. The second is supported 
on two grounds : first, that the terms of the alleged 
demise, with a clause for the execution of a lease at a 
subsequent time, amount to an executory contract only ; 



(o) 1 Burr. 287. (6) 1 T. R. 735. 

(c) 5 T. R. 163. 
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10 CASES IN MICHAELMAS TERM, 

i84l. and secondly, that even supposing them to amount to 
Leader an actual demise for a term of years, yet such a 
DuGOAN. construction not being according to the intention of the 
parties, cannot be said to effectuate the contract ; and that 
the contract being for three lives or thirty-one years, as 
the words of the instrument are insufficient to create a 
freehold, and the intention of the parties was not to create 
a term, the agreement must be considered as executory 
only. If the only demise or contract in the article had 
been for thirty-one years, and nothing had been 
mentioned of a freehold, this agreement would appear 
(irom a consideration of the authorities, which are 
numerous and distinct,) to be in the nature of an actual 
demise, with a stipulation for a more formal lease with 
covenants, to be executed if either party should desire it. 
This stipulation need not have the effect of making the 
demise executory. The lessee at the date of the agree- 
ment being in possession of the premises, the demise 
was not to come into operation at once, but the com- 
mencement was to take place when the existing tenancy 
ceased. The first payment of rent, which it appears was 
agreed to be made in advance, might have been so fixed 
in order to secure the payment of the half-year's rent to 
fall due on the expiration of the tenancy from year to 
year, or the instrument might have been made in this 
form to prevent its operating as a surrender of the tenancy 
then in being. But however this may be, it cannot affect 
the contract, or decide whether it is to be considered exe- 
cuted or executory. We consider that it sufficiently appears 
to have been the intention of the parties that the contract 
should be an executed one, that is, a demise for thirty- 
one years from the 25th of March following. The words 
" hath granted," &c., create a present demise, a further one 
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to be made at the pleasure of the parties. This eon- 1841. 
struction is supported by Doe v. Benjamin (a) ; Warman v. Leader 
Faithful {h) I Chapman y, Bluck(c). It remains to consider Duooan. 
how far this construction is affected by that part which 
relates to the freehold, preceding that which refers to the 
term of years. The intention of the parties was clearly 
and beyond doubt to give the tenant a lease for three 
lives and the life of the survivor, or thirty-one years, 
whichever should longest last, and the lease if expressed 
in a legal form would operate as a conveyance of a freehold 
estate for lives with a contingent remainder for years, the 
term commencing in computation from the 25th of March, 
1826, but not coming into operation till the determination 
of the lease from year to year. This intention of making 
two interests fails, on account of the imperfection of the 
instrument in not giving a legal estate of freehold, and 
therefore so far it is executory ; but we are of opinion that 
at present the term of thirty-one years is in actual 
operation and subsisting, and that whenever at the desire 
of either party the lease shall be executed, it will pass a 
freehold estate for lives and a concurrent term of thirty- 
one years, commencing from the 25th of March, 1826. 
The cause shown must therefore be allowed, and the verdict 
stand. 

Rule discharged. 



(a) 1 P. & D. 440 ; 9 Ad. & Ell. 644. 

(6) 3 Nev. & Man. 137. (c) 4 Bing. N. C. 187. 
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1641. BRACEGIRDLE, in error, v. WARING. 

November 9. 

The'court'will Writ OF Error from a judgment of the Manor Court 
em>r revwse^a ^^ ^ifi^y >" ^^ action of assumpsit brought by the 
MaSST^^Co^ ^^^^'^^^^^^ ^" ^"'^'» against the plaintiff. Three causes 
^^® 8^^°^of error were assigned. 1st That all the proceedings in 

ceedingstook the case took place in one day. 2nd. That in the first 
place all in one 

day, the con- count of the declaration, and in the judgment given upon 
tinuances be- 
ing sutedto it, it did not appear whether the place, where it was 

" court day to alleged the defendant became indebted to the plaintiff for 

though,m^'era g^^ ^^^^ ^^^ delivered, was within the jurisdiction of 

TOara^to^have ^^^ court, a blank being, in both cases, left for the name 

S^^u T^ of the place. And, 3rd. That the Manor Court was held 

out ; nor be- under letters patent passed in the 9th year of Charles II., 

cause the name . 

of the place is which limits the jurisdiction to cases where £20 Irish, 

omitted where 

the cause of or £18 98. 3d. British, is sought to be recovered, whilst 

action arose ; 

nor because it in the present case the damages were laid at £20 British. 

is alleged as 

cause of error 

ferior cowrts LK)WTy for the plaintiff in error. — In courts baron, 

dirtion^to^ hoS P^'^^^ss is by summons, attachment and distress ; Tubber- 

pleas to the ^n^ y^ Tipper (a). The plaint is the commencement 

amount m- rr \ / r 

voWed in the of the suit, HaU v. Clare (b) ; Rowland v. Veale (c).— 

case m 

question. Boyd, in his Practice of the Mayor^s Court of Derry (rf), 

states the practice in that court to be similar to that of 

the courts above, and there fifteen days must intervene 



(d) 2 Roll. Rep. 493. (6) 1 Salk. 266. 

(r) Cowp. 20. (rf) pp. 28, 36. 
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between the teste and return of an original writ ; 2 Inst. 1841. 
567; Gilb. C.P.9; 1 Tidd, 107; 2 Wibon, 117. Want Beacboirdw 
of an original writ, I admit, is aided by verdict, but not so Waring. 
a bad one. In the Mayor's court of DSrry, in actions of 
this nature the process is by attachment (a), and the 
defendant is commanded to appear on the fourth court day 
after the date thereof, but that court is held weekly. In 
general in this country they are held once every three weeks. 
The practice of the court of Belfast is not returned, but 
it is the duty of the Queen's Bench to inform itself on 
the subject ; Medtiam v. Waters {b) ; and for that purpose 
it may issue a certioraru In writs of error on judg- 
ments in superior courts, I admit the process can be 
amended by alleging diminution, petition to the Master of 
the Rolls, &c. but not so in inferior courts (o). So much 
for the process. Then as to the declaration. It cannot 
be filed until bail is put in, and that cannot be until the 
return of the writ. As to the jury process, it is no longer 
necessary in the superior courts that there should be 
fifteen days between the teste and return of the distringas, 
but the statute which makes this alteration does not apply 
to inferior courts {d). Though, as appears by the re- 
turn in this case, the process was made returnable on the 
next court day, yet that day is stated under a videlicet to 
be "the 27th of August;" the day on which the whole 
proceedings took place. There are cases to show that this 
statement, even under a videlicet, is not good, and the 
court should ex officio reverse an error they may see, 
even though not assigned. As to the second cause of 
error, it would be cured in the superior courts by the 



(a) Boyd, p. 29. (6) 1 Salk. 269. 

(c) 1 Salk. 266. (</) Boyd, 42. 
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184 1. statute of jeofails, but not in an inferior court (a). As 
Beaceoibdlb iQ the third, the want of jurisdiction is a fatal error and 
Warino. incurable (&). It may be argued for the defendant in 
error that this does not appear on the record. But the 
reason is that the letters patent are not set out, only re- 
ferred to. It is laid down that all inferior courts should 
set out the authority under which they are held, unless it 
is by statute ; Gunton v. Gvnton (c) ; Mouses case {d) ; 
Chute V. Alford(e). The letters patent ought there- 
fore to have been set out ; but if the Court feel any 
difficulty on account of their omission it can issue a 
certiorari ad informandam conscientiam. 

Htiitm and Nelson^ contra. — The proceedings are all laid 
from court day to court day, though all in one day. 
Assuming for a moment that these are miscontinuances, 
yet by the statute of jeofails (/), all defects of this des- 
cription are cured, and by an act of the Irish parliament(^) 
this statute is extended to all courts of record in 
Ireland. But it has been decided by Crowder v. Goodwin (A), 
and Titley v. Foxall (t), that every intendment will be 
made in favor of the proceedings, and these must therefore 
independently of the statute be taken to be regular, 
as the contrary is not apparent. Another answer is that 
the defendant at the trial below appeared to answer the 
plaintiff, which cures any miscontinuance ; Humble v. 
Bland (j) ; or discontinuance (A). There is also another 



(a) 1 Saund. 74, note k. (b) 1 T. R. 101, cited in Boyd, p. 40. 

(c) Latch, 180; Noy, 90. (rf) Ydv. 46. 

(e) 2 Keb. 129. 7 Vin. Ab. Courts, 22, citing Gilbert v. Wilkinson. 

(/) 32 Hen. 8, c. 30. (g) 6 Ann. c. 10, s. 21. 

(A) 2 Mod. 58. (0 2 Ld. Ken. 308. 

{j) 6 T. R. 255. (A) 2 Tidd, 924. 
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statute of jeofails, 16 & 17 C. 11. c. 8, which cures, after 1841. 
verdict, any mistake in a declaration or pleading as to the Bbacbgibdle 
venue, or any other matter not being against the rights of Waring. 
the matter in suit. This statute, which is also extended to all 
courts of record in Ireland, cures the second cause of error as 
to the venue. Besides, it is stated throughout the pro- 
ceedings that the cause of action arose within the juris- 
diction. As to the third cause of error, it was formerly 
pressed in this court, in Burlinson v. Thompson^ * a case 
from the Manor Court of Newry ; but the court said they 
would not look beyond the record, and affirmed the judg- 
ment As to the suggestion of a certiorari ad inform. 



* The Editors are enabled through the kindness of Mr. Napier to give a 

note of this case. 
Burlinson, in error, 

V, 

Thompson. 



Writ of Error from the Manor Court of Newry. 
• There were several errors assigned, but the only 
one. upon which the court entertained any doubt 
arose upon the record as returned by the Seneschal* which was headed, 
" Pleas in the Court of Record of our Lord the now King of the 
" Manor of Newry, having jurisdiction of pleas within the said 
" manor, and every part thereof, &c. holden, &c. by virtue of letters 
" patent of the 10 Jac I, granted to A. B. Lord of the said manor." 
The question was, whether, as this Manor Court was alleged to be 
held under letters patent, it should not be stated over what species of 
pleas it had jurisdiction, and to what amount. The cases relied on were 
Moravia v. Sloper(a); Chute y. Alport (b); Johns v. Smith (c). For 
the defendant in error it was argued that this court had a jurisdiction 
under the 7 & 8 Geo. IV. c. 59, s. 6, which permits those Manor Courts, 
whose jurisdiction is unlimited by their charters, to proceed as at common 
law. For the plaintiff in error it was contended, that before availing 
themselves of this act it must have been shown that the jurisdiction 
given by the letters patent was unlimited. But the Court [Burton, 
Crampton, and Perrin, J. J.] held that it was unnecessary to show an 
unlimited jurisdiction, as it would be intended. The other errors were 
held to be irregularities, and cured. 

Napier for the plaintiff in error. 71 B, C Smith and Nelson for 
defendant. 



(a) WiUes, 37. (ft) Sid. 311. (c) Cro. Jac. 314. 
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^64>- conscien.y it is to be observed that the court of Queen*s 

Braceoirdlb Bench never issues a second certiorari to reverse a judg- 

Wabino. ment (a). The defendant in the action below should have 

pleaded to the jurisdiction there ; Taylor v. Blair (b) ; 

Lord Linsdale v. Littledale (c) ; Coan v. Bowles (d), 

Lowry in reply. — The statutes alluded to apply only to 
pleadings, and the cases cited are all in superior courts. 
There are cases to show that not only must the pro- 
mise be alleged to have been made within the jurisdiction, 
but the goods to have been sold there. And as to juris- 
diction, it is not sufficient to show the nature only, without 
shewing the extent also. The certiorari ad informandam 
conscierdiam is not necessarily to reverse a judgment. 

Per Cur. — The objections in this case have not been 
sustained, and the judgment of the court below must be 
affirmed. 



(a) 2 Saund. 101 (s). (6) 3 T. R. 452. 

(c) 2 H. B. 299. {d) Carth. 122. 
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KENNY, in replevin, v. SIMPSON. 



1841. 



November 12. 

Replevin. The declaration stated that the defendant, on jn a dedara- 

the 1st day of February, 1841, "in the parish of Saint thJ*^^^^®^ 

« Thomas, in the county of the city of DubUn, in a ^y^^^^jJ^^^^J^ 

" certain dwelling house there, took the goods and chattels ]y°'^ " in the 

of the plaintiff." Demurrer, "that the said dwelling ;;|^*^e^^^^ 

house in which the goods and chattels in the said declara- "certain dwell- 
, , , " ing house 

tion mentioned are therein supposed to have been taken, " there." 

is not designated by name, abuttals, or other description, 

whereby the defendant is prevented from taking any issue 

upon the place of taking." 

Mackei/j in support of the demurrer. — As a general 
principle, it is desirable that the locus in quo should be 
distinctly set out, with a view to an early issue, and to 
avoiding prolixity ; and there are many authorities to shew 
that this has always been required. — Walton v. Kersop (a) ; 
Mattravers v. Fo88et(b) ; Abercrombie v. Parkhur8t(c). It 
is a settled rule that in replevin there can be no new assign- 
ment. The plaintiff can set out the hcus in quo distinctly, 
and ought to do so. Cockley v. Pagrave (rf) ; Ward v. 
Lavile (e) ; Potter v. North (/) ; and Potter v. Bradley (y), 
shew the necessity of a particular description. It may be 



(fl) 2 was. 354. (6) 3 WUs. 295. 

(c) 2 B. & P. 480. (rf) Freem. 238. 

(e) Cro. El. 896. (/) 1 Saund. 347. 
(^) 2 M. & P. 78. 
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18 41. said that modem cases do not seem to require the dwelling 
Kbnnt house to be specified; but not so the old precedents. 
Simpson. Walker v. Towersey (a) ; Tonkin v. Crocker (b) ; where the 
room is specified. In the New Rules Hil. T. 4 Wm. IV. 
(England), it is directed that in actions quare chusum fregit 
the close or place shall be designated in the declaration by 
name or abuttals. And there a new assignment is allowed. 
Here, where it is prohibited, the same particularity should 
be observed. The precedent in Chitt. PI. specifies the 

place thus, "No. street'' (c). The tendency 

of the courts has been lately to enforce this particularity, 
as more in accordance with ancient practice, and consistent 
with reason. 

Tud(yr and Armstrong^ contra. — Not one case has been 
cited in which this point has before been raised. The 
precedents are uniformly given in the form now used (d) ; 
and it is stated in Dyster v. Battye (e), that the usual and 
established forms of pleading should always be observed. 
The only modem case cited in support of this demurrer is 
Potter V. Bradley. But there the description objected to 
was " close." So in Walton v. Kersop^ the words were, 
" Market Street Ward'' In Ward v. Lavile no place was 
mentioned. And so in all the old precedents, where the 
only particularity required was a specification of " lands " or 
" parish." Here we go further, and specify the " dwelling 
house." In the notes to the precedents in replevin, in 
the edition of Chit. PI. published since the New Rules 



(a) 2 LiU. En. 349. (6) Ld. Raym. 224. 

(c) 9th edit. 2 vol. 843, in notis. 

(d) Chitty on Plead. ; Bagley's Practice, [1840] 474 ; Woodfall'e 
Landlord and Tenant, edit. 1831, 1023, app. 

(e) 3 B & Al. 453, Abbott, C. J. 
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Hil. T. 4 Wm. IV. this is stated to be sufficient. As to 1841. 
the principle upon which it is attempted to establish the Kenny 
necessity of description by names or abuttals, it does not Simpson. 
apply; because, if an extreme case can be supposed, in 
which there were two takings so similarly circumstanced 
that the defendant could not distinguish which of the two 
was the cause of action, this would be for his advantage, 
as he might select whichever he pleased to justify. 
There are several cases in which less particularity is 
required than is here used, and where it has been held that 
under certain circumstances the place is immaterial ; but it 
may be sufficient to cite Johnson v. Wollyer (a). 

Chambers^ in reply. — This particularity is quite necessary, 
that the defendant may know how to avow. If he once 
pleads over, he can take no advantage of the omission ; 
and this may account for there being no precedents in our 
favour. It is hard to say how the case of Potter v. Bradley 
is distinguishable from the present. The words there were, 
" in a parish in Kent, and in a certain close there" The 
words here are, " in the parish of St. Thomas, and in a 
certain dwelling house there." There are many houses in 
the parish of St. Thomas, as there are many closes in the 
parish in Kent. 

Pen NE FATHER, C.J. — We are unanimously of opinion 
that this demurrer must be overruled. The declaration is 
in the common form, and follows the precedents given by 
C. B. Gilbert — certainly an authority of no mean kind — 
and a great variety of other learned pleaders. If it be 



(a) 1 Str. 507. 



c2 
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^^^' imperfect, yet " communis error facit jus," and it must 
Kennt be decided to be according to law, unless some strong 
Simpson, authority be shown to be opposed to it. No such authority 
has been offered ; for the case of Potter v. Bradley only 
decides that the word " close," in a declaration in replevin, 
is not sufficiently specific, and this is not enough to war- 
rant us in applying the same rule to the word ^^ dwelling 
house." It may not, perhaps, be easy to point out the 
exact distinction between these terms, but it is sufficient to 
say they are not synonymous. It has been truly observed 
by counsel for the plaintiff, that the defendant loses nothing 
by this alleged want of precision, for no new assignment 
being allowed in replevin, if the defendant could justify 
the taking in any place coming imder the description as 
given in the declaration, he would succeed in his defence. 
As therefore, in point of merits, no injury is done to the 
defendant, but rather the contrary, and as the declaration 
is in conformity with uniform precedent, supported by the 
highest authority, we think that this declaration is not 
objectionable for want of greater particularity, and that 
the demurrer must be overruled. 

Demurrer overruled. 

Chambers asked leave to amend. 

Pennefather, C.J. — We cannot allow that. A very 
extraordinary demurrer has been taken, and time has been 
gained by the defendant. If he has any right, he can 
distrain again ; but he cannot get any assistance from the 
court. 
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The QUEEN v. The COMMISSIONERS OF 
NEW ROSS. 

1841. 



This was a motion for an information in the nature of„ ^*^T;^'j. 

Upon the dis- 

a giu) warranto against the defendants, to inquire bycussionof 

, , , , questions on 

what authority they exercised the office of Commissioners the Lighting 

and Cleansing 
under the 9th Geo. IV., c. 82, the Lighting and Cleansing Act, 9 Geo. IV. 
A mi 1^1 T • 1 c. 82, the' rate 

Act. The grounds of the appucation were, that no b^ok, before it 

such rate as is required by the Act (a) had been made in ^^^ must 

New Ross ; and that, therefore, neither of the candidates ^ffidavU ^and^ 

was qualified. A rule nisi having: been obtained, ^^^ affidavit 

^ ^ must also 

specify the 
particular en- 
R. Moore and Hatchell showed cause against it, and tries objected 

to, and the 
T. J3. C. Smith argued in support of it. The vestry rate- nature of the 

book being appealed to, it was handed up to the bench. 



The Court suggested, that in this and in all future 
cases of the like nature, affidavits should be made, authen- 
ticating the rate-book ; and that the affidavits should, in 
addition, specify the particular parts of the rate-book 
objected to, and the nature of the objections made. They 
also intimated that the production of the book lay upon 
the party whose election was impeached. 

(In this case, a week's time having been given for the 
above purpose, the rate-book was again produced at the 
expiration of that period, and admitted by the defendant's 
counsel to be insufficient. The cause was therefore dis- 
allowed, without costs.) 



(a) See Regina v. Savage, 2 Jebb & S. 667, & Pegtna v Buxton^ 
Ibid. 675. 
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MOWLDS V. POWER. 

1841. 



iVbi;.9,12, 16. 

As long as the AssuMPsiT upon a bill of exchange accepted by the 

Insolvent re- plaintiff for the accommodation of the defendant, who 

^^d, he ^" having neglected to pay it when due, the plaintiff was 

e^though obHged to do so. Plea, that after the fiUng of the decla- 

^® ™Y ^^^ ration, and before the filing of the plea, the plaintiff being 

his creditor, in prison at the suit of one D., had filed his petition for dis- 

Semble, that '^ '^ 

the provisional charge in the Insolvent Debtors' Court, and executed a 
assignee may 

sue without deed of assignment of all his property to the provisional 
any order of , , , 

the Insolvent assignee, which assignment continued still in force. Repli- 

withstanding cation, that the plaintiff, after he had been arrested, and 

the wliu't^shall ^^^ *^^ filing of his petition and the execution of the 

the 3^Geo** IV ^^^^ ^^ assignment, settled the debt for which he had been 

c. 124, s. 15, arrested, and did not further proceed with his petition, and 
those words ^ '^ 

being merely did not obtain his discharge by means of the Insolvent 

affirmative of o ^ 

an existing Debtors' Court, but by the order and consent of the party 

right. 

at whose suit he had been arrested, whereby the jurisdic- 
tion of the said court over the matter of the petition was 
determined, and the assignment became inoperative and 
void. To this replication there was a general demurrer 
and joinder. 



Boyhj for the defendant, in support of the demurrer. — 
There are two grounds on which we rely to shew that this 
replication is bad. 1st. That if the assignment be still in 
force, the plaintiff is not entitled to sue ; and 2nd. That 
the assignment is still in force. The first point is proved 
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by a consideration of the Insolvent Acts. By the 1 & 2 1841. 

Geo. IV. c. 59, s. 8, all the insolvent's estate and eflfects Mowlds 

become vested in the provisional assignee on the execution Power. 

of the assignment ; and by the 3 Geo. IV. c. 124, s. 15, 

power is given to this provisional assignee to sue on his 

account. By s. 16, this power is passed to the assignees 

on their appointment by the court. These sections 

establish this proposition so plainly and clearly, that it 

would be unnecessary to do more than state it, but 

for a passage in Chitty on Pleading(a), which says, " It 

'^ appears to be considered that an insolvent debtor, in the 

'^ absence of any claim by his assignees, possesses a similar 

^' right to that possessed by a bankrupt against third 

" persons in respect to property and contracts which his 

^' assignees might claim the benefit of, if they chose to in- 

** terfere.*' There are, however, only two authoritie8(6) cited 

in proof of this, and they do not bear out the proposition, 

as not applying to property which the insolvent may 

possess before the assignment. Buck v. Lee is in point(c). 

As to the second point, it seems clear, from the 8th section of 

the 1 & 2 Geo. IV. c. 59, that the assignment is still in force. 

The meaning of this section may be more clearly perceived 

from a comparison with the analogous provision of the 

English Act, 7 Geo. IV. c. 57, s. 11, where the words are, 

that in case '^ the petition of any prisoner shall be dismissed 

by the court," the assignment shall be void. Supposing 

the Irish section to have a more extended meaning than 

this, yet there can only be three cases where the assignment 

can be supposed to become void : — 1st, where the petition 

should be dismissed by order of the court ; 2nd, where 



(a) 1 Vol. p. 28, 6th edit. 

(6) 4 B. & C. 4i9 ; 1 C. & P. 146. (c) 1 Ad. & Ell. 804. 
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^Q^^' the insolvent should die in custody ; or, 3rd, where he 
MowLDs should settle with his remaining creditors : but in the two 
PowEE. last cases, the dismissal of the petition is clearly contem- 
plated. It is the act of the court, not of the party, and it 
by no means follows as the necessary consequence of a 
settlement with a remaining creditor. The court may 
dismiss or refuse to dismiss at any time. The case of 
Wilhs y. Elliott (a) is a much stronger case than the present, 
and must rule this point. 

Blakeney and FitzgibboHy conJtra. — The case rests upon the 
construction to be given by the court to the 8th section of 
the 1 & 2 Geo. IV. c. 59, which, after describing the 
petition to be filed by the insolvent, and the assignment to 
be executed by him which shall vest his estate in the pro- 
visional assignee, directs that the assignment shall be 
subject to the following proviso : — " that in case a prisoner 
" shall not obtain his discharge by virtue of this Act, such 
'' conveyance and assig^nment shall from and after the dis- 
" missal of the petition of such prisoner praying for his 
*' discharge, be null and void to all intents and purposes." 
If the words as to the dismissal of the petition were omitted, 
the assignment in this case would be clearly void. This 
section should be construed liberally for the sake of justice. 
For no bail being allowed by the old Act, the insolvent 
would have been kept in custody until adjudication. The 
whole of the Act shews that the prisoner must be in 
custody during all the stages of the process by which 
-he obtains relief, and that unless he is so, the court has no 
jurisdiction over him. But if he is discharged by means 



(a) 3 C. & P. 117; 1 M. & P. 19; 4Bing*392. 
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of an arrangement with his detaining creditor, he is no 1841. 
longer a prisoner, and therefore no longer a person to be Mowlds 
dealt with by the commissioner under the Act. The Powbe. 
defendant has mainly relied on the 16th section of the 
3 Geo. IV. c. 124, which vests in the official assignee all 
right of suing in the affairs of the insolvent. But a 
question arises whether a third party, a debtor to the 
insolvent, can take advantage of the assignment to defeat 
a claim against him. This case is analogous to one imder 
the Bankrupt Act ; and if it is established that when an un- 
certificated bankrupt brings his action, third parties are 
excluded from setting up the general assignment, the 
same rule should be extended to the present case. In 
Im Roche V. Waheman (a) ; Silk v. Osbom (J) ; Evans v. 
Brown (c) ; Webb v. Fox (d) ; Fowler v. Doton (e) ; the 
bankrupt was allowed to maintain actions, though the 
right was vested in the assignee. It has always been so 
between the bankruptcy and the certificate. The case of 
JVilles V. Elliottj cited for the defendant, was a case between 
assignees and a third party, not between the insolvent and 
a third party. The insolvent there died before the hearing 
of his petition, but having previously. taken all necessary 
steps to put himself within the jurisdiction of the court; 
and accordingly the assignment from the provisional as- 
signee to the ultimate assignee was executed after his 
death. This was decided on the 7 Geo. IV. c. 57, which 
differs upon this point materially from the Irish Act. The 
words used in the 1 1th section of the English Act are, " in 
case the petition shall be dismissed by the said court, then 



(a) Peake, N. P. 190. (6) 1 Esp. 139. 

(c) 1 Esp. 169. (d) 7 T. R. 391. 

(c) 1 B. & P 44. 
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1841. from and after the dismissal, &c. ; but in the Irish Act it is 
MowLDs said, ^' in case the petitioner shall not obtain his discharge 
PowBB. " by virtue of this act." There are several cases to bear out 
our construction of the law on this point. The case of 
Taylor v. Buchanan{a) is stronger than the present, for there 
the provisional assignee had a right to sue, which he had 
not here without the order of the court (J). The next au- 
thority is the case of Stww v. Townsend (e). In that case the 
insolvent was allowed to sue on the refusal of his assignee, 
and he was fully as much denuded of right as the plaintiff 
here. The assignee could not interfere in this case, for the 
only creditor was the person with whom the insolvent made 
the settlement. Why should the assignee sue when there 
were no creditors to sue for ? He had no right to do so, 
without an order from the court ; and the plea, to be good, 
should have stated that order to shew he was empowered. 
The debt here is unreleased, and some person must have a 
right to sue for it ; the provisional assignee clearly has 
none ; but even if he had, the case of Taylor v. Buchanan 
plainly recognises the principle that it does not lie in the 
mouth of a debtor to redst a claim on the ground of in- 
competency of his creditor to contract. Kitchen v. Bartsch{d). 

CfLeary^ in reply. — The case of Snow v. Tovmsendy upon 
examination, will be found to support this defence, when 
properly pleaded. There have been several Insolvent Acts 
passed for Ireland, which it may be necessary to examine. 
The first general Insolvent Act was the 10 Wm. III. c. 1, 
and required no assignment. The first Irish Insolvent Act 
was the 53 Geo. III. c. 138, and this required an assign- 



ra) 4 B & C. 419. (6) 3 Geo. IV., c. 124, s. 15, 

(c) 6 Taun. 123. {d) 7 East, 53. 
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ment to be made, not contemporaneously with filing the 1841. 
petition, but on obtaining the discharge. The case of Mowlds 
Willes V. Elliott was founded on the 7 Geo. IV. c. 67. But Powbb. 
so fiur fix)m the proviso in that Act being diflFerent from that 
in the Irish Act, the words are precisely the same, except 
that in the Irish Act the circumstances are more fully 
stated. But the last Act, 3 & 4 Vict. c. 107, is a substitute 
for all former Acts. No assignment is directed by this Act, 
but a vesting order, to transfer to the assignee all the estate 
and effects of the insolvent on filing his petition. So that 
it is in substance the same. The single question therefore 
is, whether here the facts alleged have defeated the assign- 
ment. We say not. The Insolvent Court might have 
dismissed the petition whenever they pleased ; and it jis 
strange that the plaintiff should not have procured a dis- 
missal, which he could have pleaded puis darrein continu- 
ance. There are only two means by which the assignment 
could become inoperative. 1st. By order of the Insolvent 
Court ; and 2nd, by re-assignment by the assignee to the 
plaintiff. Neither of these is alleged, and the allegation of 
a settlement with the detaining creditor, and discharge, 
cannot be taken to effect it. As to the order of the court to 
the assignee to sue. Dance v. Wyatt (a) shows it to be un- 
necessary. In equity many cases have occurred where the 
provisional assignee was allowed to sue without any autho-^ 
rity from the court. No hardship will be caused by 
allowing this demurrer, as the insolvent might have ob- 
tained his discharge, and pleaded it puis darrein con- 
tinuance. 

Cur. ad. v. 



(fl) 6 Bing. 486. 
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18 41. Pbnnbfathbb, C. J. (After stating the case and the 

MowLDs pleadings :) It is the opinion of the court, that this 
PowBB. demurrer must be allowed. We think the plea is a 
sufficient bar to the action, and properly states the 
effect and operation of the 1 & 2 Geo. IV. c. 59, s. 8 ; 
since the petition still continues on the files of the 
Insolvent Court, and for any thing that appears to the 
contrary, remains in full effect. We come the more 
readily to this conclusion, because (if the plaintiff be 
injured by this construction of the Act), it is his own 
fault, as he might have obtained the order of the court 
for dismissing his petition, which would have removed 
all obstacles to his continuing the suit. He has not 
taken that course, but has contented himself with a 
discharge from his detaining creditor, his petition remain- 
ing on the file. This case has been ingeniously argued, 
and authorities have been cited with a view to prove 
that though it may have been in the power of the 
assignee to sue, yet this did not prevent the insolvent 
from carrying on the suit himself. But these authorities, 
with the exception of one which does not apply to 
this part of the case, have reference to bankruptcy; 
which is perfectly distinct firom insolvency, for the simple 
reason, that the Bankrupt Acts contain no clause ana^ 
logons to that respecting the dismissal of petitions which 
is to be foimd in the 1 & 2 Geo. IV. c. 59. It is further 
to be observed, with reference to the cases of La Boche 
V. Wakerruini Webb v. Fox; and Fowler v. Dovm\ that 
they were all actions of trover, and the plaintiff had in 
all a special property which might well consist with 
the property continuing in the assignee. With respect 
to that property the plaintiff had a right of action. But 
here the action is founded on a contract; and there 
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is no special property in the insolvent, it being wholly 10^^' 
and entirely vested in his assignee. Another case cited Mowlds 
for the plamtiff is Silk v. Osborn ; but it is no authority Power. 
here, for it is founded on an exception to the general 
rule both in insolvency and bankruptcy, as to property 
vesting in the assignee; viz. where a bankrupt or an 
insolvent is permitted to employ himself in work and 
labour for his own profit, and is not suffered to be 
hired out for the advantage of his creditors, but may 
maintain an action for his own earnings. It may be a 
question whether the case of Evans v. Brown is law ; 
but if it be, it is quite distinguishable from the pre- 
sent. The action there was for money lent by an 
uncertificated bankrupt to a third person after bankruptcy, 
and the debtor was held to be estopped from saying the 
money did not belong to the bankrupt ; but here the 
contract originated before the insolvency. Even if this 
case, foimded on the supposed estoppel, be good law, yet it 
cannot rule the present, when there can be no estoppel, 
as the debt is admitted, and the only allegation for the 
defence is, that after the debt was contracted and the suit 
commenced, the interest of the plaintiff became assigned. 
The case of Taylor v. Buchanan is distinguishable from 
the present in the same manner as the last ; but, besides, 
it was decided upon a totally different point, having 
no bearing whatever on this question. It does not appear 
that the case of Sfiow v. Townsend has any analogy with 
the present case ;• it is true that the point now before us 
was there raised, but the court made no rule upon it; 
and such a case, where the court refuse to interfere on 
motion, cannot be taken as applicable to a case coming 
on upon pleadings after the action is commenced. The 
court may refrise to interfere on motion, and still have 
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18 41. their own views when the matter comes before them 
MowLDs in a different form. The last ease cited for the plaintiff 

V 

PowBB. was that of Kitchen v. Bartschy referred to in Tayhr 
y. Buchanan \ but this appears to be rather more in 
favour of the defendant than the plaintiff, and is a strong 
decision against Evans v. Brown^ as to the doctrine of 
estoppel. It is unnecessary at present for us to pronounce 
any opinion upon this point, but the authority of Kitchen 
v. Bartsch certainly leaves the law laid down in Evans v. 
Brown in a questionable state. But how does Kitchen v. 
Bartsch govern this case ? for the whole of the decision 
amounted only to this, that the general assignment of the 
bankrupt's personal property by the commissioners would 
pass all future acquired as well as present property. 
We think, therefore, upon a consideration of all the 
authorities, that upon this point there should be 
judgment for the defendant. But it has also been argued 
that the plaintiff here was at liberty to sue, although 
he was an insolvent, because by the 15th section of the 
3 Geo. IV. c. 124, the provisional assignee cannot sue 
unless by ord^ of the court, and from this it was argued 
that the defendant ran no risk, if he paid the insolvent, 
of being called upon to pay again, as the court would in 
such a case not allow the assignee to sue. But this is an 
assumption which we are not justified in making; for 
though it is very likely that the court would so act, yet 
there might be circumstances which would induce it not 
to withhold the order to sue, and we cannot decide 
prospectively on a future state of things. But it may be 
added, that upon the English authorities it appears that 
thoi^h the Act contains such a provision, yet it is not 
necessary for the assignee to make an application for 
Kberty to sue. Dance v. Wyatti 6 Bing. 486, expressly 
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decides this and, lays down that these words, " if the court 
shall so order," are only affirmative of the provisional 
assignee's right to sue by virtue of the assignment under 
the insolvency. The defendant certainly has a right to 
guard himself against the danger of being sued twice 
over. The provisional assignee is the proper person 
to sue, and the insolvent having once made an 
assignment does not, by settling with his detaining 
creditor, remit himself to his right of bringing actions. 
On these grounds this demurrer must be allowed. 
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1841. 



MOWLDS 

o. 
Power. 



Application for leave to amend was made» 
and refused. 



ELLEN JOHNSTONE, Administratrix of JAMES 
JOHNSTONE, deceased, v. COTTINGHAM. 



1841. 



R. Keatinge moved that the plaintiff should be ^ov. 15, 18. 
exempted from the payment of costs in this case, under m^er^the ^3 & 
the 3 and 4 Vic. c. 105, s. 56. (a). It was an action of ^JJ%^^^^' 

allowance of 
costs to ex- 
ecutors or administrators who have failed in actions brought by them, should be made 
within the same period as new trial motions. 

The 3 & 4 Vict. c. 105, s. 50, is retrospective, and refers to actions commenced 
before the statute passed, and tried after. 

The practice is, for the officer to tax the defendant his costs in the first instance ; 
and for the plaintiff to apply to the court if he has a case of exemption to make. 

(a) In eyery action brought by any executor or administrator in right 
of the testator or intestate, such executor or administrator shall, unless 
the court in which such action is brought, or a judge of any of the said 
superior courts, shall otherwise order, be liable to pay costs to the 
defendant in case of being nonsuited, or a verdict passing against the 
plaintiff, and in all other cases in which he would be liable, if such 
plaintiff were suing in his own right upon a cause of action accruing to 
himself ; and the defendant shall have judgment for such costs, and they 
shall be recovered in like manner. 
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1S41. debt by the plaintiff as administratrix. The declaration 
JoHNSTONB ^ag filed in Trinity Term 1840 (June 4), and contained 
CoTTiNOHAM. two special counts, on a bond dated September 18, 1833, 
for £420; with the money counts. The defendant 
demurred specially to the first count, and pleaded four 
special pleas to the second, on all which issue was joined. 
The case was tried before Cramptaa^ J. at the sittings 
after Michaelmas Term, 1840, when a verdict was given 
for the defendant. The taxing officer allowed and cer- 
tified the costs to the defendant. — The first question 
arises on the 3rd and 4ih Vic. c. 105, s. b^y which corres- 
ponds with the English enactment of 3 and 4 Wm. IV. 
c. 42, s. 31 ; viz. : whether that section is retrospective 
or not. Freeman v. Moyes{a)y and Grant v. Kemp{b)f 
would appear at first sight to decide that the English enact- 
ment was retrospective ; but no reason was given for the 
judgment of the court in either of those cases, and in 
Freeman v. Moyes^ LittUdalej J. dissented from the rest 
of the court. On the other hand, Paddon v. Bartlett (c) 
(where the question arose on the statute of limitations,) is, 
in principle, a direct authority the other way, and gives 
a satisfactory account of the reasons of the court. In the 
language of the first section itself, there is nothing to 
shew that any actions except those ^^ to be brought" were 
contemplated : and the last section of the act, fixing its 
commencement upon November 1, 1840, corroborates 
our view. But even supposing this point to be against 
the plaintiff, this is not a case where the court will be 
inclined to apply the statute (d). The defendant has 



(a) 1 A. & E. 338; 3 N. & M. 883. (6) 2 Cr. & M. 636. 
(c) 5 Nev. & M. 383 ; 3 A. & E. 884. 

{d) See the facts and circumstances of the case, as they appeared 
below, reported in 1 Armstrong and Macartney, 11. 
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withheld information which he might have afforded ; and 18 41. 
the principle to be extracted from all the authorities is, Johnstone 
that when a defendant has not done all that in fairness Cottinoham. 
he was bound to do, the court will not allow the 
administrator to be charged with costs. The principle 
in Soutkgaie v. Crowley (a), (if that case be cited for the 
defendant,) is directly in our favour ; for there a treaty 
had been long pending between the parties. 

R. Holmesy and Tomb^ contra. The question on the 
Act is settled by Freeman v. Mayes (b) ; Grant v. 
Kemp (c) ; and Pickup v. Wharton (d) ; cases decided 
after conference with the other judges. And in Paddon 
V. Bartlett, cited for the plaintiff, Lord Abinger^ C. B., 
observed, with respect to the very clause corresponding to 
with that now in question, that ^^ the peculiar words of that 
statute made it apply" to actions already commended (e). 
No distinction such as that in Pickup v. Wharton (viz. 
that no step was taken after the passing of the act,) can 
be made here ; for both the replication and the trial were 
after the passing of the act. The reason of Mr. Justice 
Littledale's dissent in Freeman v. Moyes is not satisfactory. 
In the next place, the plaintiff's conduct is not such as 
to exempt her from the general rule. The case as to the 
bond was so clear that the defendant's counsel declined to 
address the jury upon it ; and as to the transaction relating 
to the arrears of the annuities, it was quite evident from all 
the circumstances that the plaintiff was ftdly apprised of 
its being a sale and not a loan (/). Lastly, the plaintiff 



(a) 1 Bing. N. C. 518. (6) 3 Nev. & M. 883; 1 A. & E. ; 

(c) 2 O. & M. 6^. (d) 2 Cr. & M. 401, 406. 

(e) 5 Nev. & M. 388. (/) 1 Armst. & Mac. 11. 

D 
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1841. is late in coming forward, two terms having elapsed since 
Johnstone the decision of the taxing officer. 



V. 
COTTINOHAM, 



Radcliff in reply. — If " brought" is retrospective, the 
meaning "to be brought" must be excluded. The 
doctrine, that the courts here are to be conclusively bound 
by English cases upon recent enactments, was strongly 
combated by Joy^ C. B. in Roache v. Johnston (a). In 
Luchin V. Simpson (ft), the words of the statute (2 & 3 
Vic. c. 29) were just as strong as those in the present 
case ; and yet in that case the judgment of the court was 
not founded on the words of that Act, but on those of the 
6 Geo. IV. c. 16, s. 82, to which it referred. The 
judgment of Denman, C. J., in Hitchcock v. Way (c), 
illustrates our view of the case. As to the merits, the 
case involved complicated questions of fact and law, upon 
which it was impossible for a woman to form an opinion ; 
and as to the time at which the application is made, no 
period is limited by the Act, but plaintiffs are left to their 
discretion. The plaintiff in fact did take the earliest 
opportunity of bringing forward the question, by contesting 
the point before the taxing officer. 

Pbnnefather, C. J. — The court are of opinion that 
Mrs. Johnstone, as administratrix of her husband, has not 
made out a case to exempt her from the costs of the action 
in which she has failed. In the first place, we think 
there has been great delay in taking no step to raise this 
question until more than ten months had elapsed since 
the trial. It so happens, that the trial was had before 



(a) 1 Law Reo. N. S. 100. (6) 6 Bing. N. C. 353. 

{cj 6 A. & E. 948. 
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a judge of this court ; but if it had been before a judge 1841. 
of another court, it would have caused extreme incon- Johnstone 
vemence to all parties, to call for the report of the trial Cottinoham. 
after such a lapse of time. In fact, the proceedings are 
like those upon applications for new trials ; which by the 
practice of all the courts are required to be made at 
once, that is to say, in the beginning of the term next 
after the trial, when all the facts and circumstances are 
fresh in the mind of the judge who tried the case. The 
same necessity exists for promptness in the case of 
motions under this new Act of Parliament; and it is 
extremely inconvenient to have them made at a time 
beyond the limits prescribed by the courts in the case 
of new trials. The act of 3 and 4 Vic. c. 105, s. 56, 
has laid down no rules upon the subject; and certainly 
nothing can be more vague and indefinite than its 
language with respect to cases where costs are to be 
g^ven against executors. No period is mentioned, within 
which the application respecting the costs should be made : 
nor does it very clearly appear whether it should be made 
to the court, or to a judge of the court, to which the 
judge who tried the case belongs, or to a judge of any 
other court. The very generality of the Act is an addi- 
tional reason why the party should make his application 
in the first instance. The delay in this case should not, 
perhaps, be visited too strongly upon the plaintiff; because 
the Act is a new one, and it has left the time undefined ; 
but certainly the court will not be particularly anxious 
to relieve a party who has chosen to lie by so long. It 
was stated as an excuse for the delay, that the point 
was suggested to the taxing officer, and that therefore 
it was not now brought forward for the first time ; but I 
do not think that is any excuse ; for the officer has no 
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18 4 1. discretion to construe the Act of Parliament ; he must 
Johnstone ^^^ ^he costs, unless there be an order of the court to the 
CoTTiNOHAM. coutrary. However, as the Act is both new and indelBnite, 
I do not think the court would be indisposed to listen 
to the plaintiflf, if upon investigation it appeared that a 
case of sufficient merits was laid before the court. Before 
going into the merits, I assume that the Act is retro- 
spective, and that the plaintiff is as much bound to pay 
the costs as if the action had been brought after the 
passing of the statute. It was argued by counsel for the 
plaintiff, that no case was within the Act in which the 
action was not commenced after the passing of it; but 
they have to encounter the decisions, four in number, of 
three courts in England ; decisions not lightly made, but 
pronounced after the attention of the courts had been 
called to this particular question. Now, without any 
counter decision of the courts here, it would be a strong 
measure in the Queen's Bench here to overrule cases 
deliberately decided, as those were, after long consideration. 
But I would say further, in answer to the plaintiff's 
counsel, that if I were now called upon to construe the 
Act, I should feel bound to give it the same construction 
as has been given to the corresponding Act in England, 
and which I consider to be the true grammatical meaning. 
I read it thus, " In every action brought" (i. e. either 
already actually brought, or hereafter to be brought,) 
" by any executor or administrator," &c. But even if 
this construction were not so clearly the right one, as it 
appears to me to be, still at all events there would be 
sufficient doubt to prevent this court from differing from 
the courts in England; and this furnishes a marked 
distinction between the present case and that in which 
Joy, C. B. expressed an opinion contrary to that of other 
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coiirts(a). In the case referred to, the Court of Exchequer 184L 

did not feel themselves bound to abide by decisions which Johnstonb 

had already been shaken in England, contrary to their Nottingham. 

own deliberate opinions, and to the justice of the case: 

and they felt so very clear upon the point, that they were 

determined to let it be tested which of the decisions was 

right, in case of the question being brought before a 

superior tribunal. That is a very different case from the 

present. This case then being clearly within the Act, the 

next consideration is with respect to the merits. The 

reason of the rule which prevailed before the Act was, 

first, that the executor or administrator was not supposed 

to know the merits of the case; and secondly, that it 

being his duty to call in the assets, if this security were 

not given, a great many persons would be unwilling to 

accept the office. The law however is altered now, and 

we must give the Act the effect which the legislature 

intended it should have. What then has the legislature 

done ? By the 5th and 6th sections of the Act costs are 

given against executors in case of a verdict for the 

defendant or a non-suit : persons suing in auter droit 

being thus put on the same footing as persons suing in 

their own right. That is the present state of the law, 

except that it makes the distinction, ^^ in case the court 

shall otherwise order." The falling executor is thus, 

•prima facie^ as much liable to costs as any other person ; 

and if he has such a case as will bring him within the 

exception, the onus of making it is thrown upon him. 

The question then is, has Mrs. Johnstone made such a 

case ? At the time of the commencement of the action. 



(a) 1 Law Rec N. S. 100. 
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^ ^Q^^' ^ she had a personal interest in the subject matter of it ; 
Johnstone j^^^ ^}^^^ |.jjg circumstance should conclude her, but it shows 

CoTTiNQHAM. that thcrc is the less reason to take her out of the general 
rule. The nature of the demand was such as admitted of 
a clear ascertainment of her rights before bringing an 
action; and if she had acted with prudence, she would 
have first consulted counsel, if she felt doubt or difficulty 
as to the extent and nature of her rights. It is plain 
from the indorsement on the bond (a) that it was not 
meant as an ordinary money bond, but as a collateral 
security ; and even if the meaning had not been clear to 
her, legal advice would have made it so. For these 
reasons therefore the rule of the court is, that the plaintiff 
must pay these costs : but as there has been a withholding 
of documents on both sides, we shall not give the costs of 
this motion. 

Rule refused, without costs. 



(a; 1 Arm. k M. 13. 
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THE QUEEN, at the relation of R. KINAHAN, v. 

THE LORD MAYOR OF DUBLIN. ^ '^'- ^ 

June 5. 

Nov. 18. 

The relator having, in consequence of the last decision The allowance 

, of a writ of 

of this court in Meffina v. Darlet/{a)y obtained a conditional error broueht 

order for a mandamus, directed to the Lord Mayor, com- dant upon a 

manding him to convene the board of magistrates for the^J^^^^ ^ 

purpose of electing a treasurer of the county of the city ^iformatioDjfor 

of Dublin, and to hold such election, and do such acts ^J?rpmg an 
' ' office, operates 

relative thereto as by the statute directed. *f » ««?«•««. 

'' decs to a con- 

ditional order 
for a manda- 
Greene, Serjeant, now showed cause, and relied uponmus directed 

to the retum- 
the £a.ct that Darley^ the defendant in Meffina v. Darley^ ing officer to 
. , , ^ . i. T.I . .1 . hold an election 

had sued out a wnt of error upon the judgment m that for the office in 

case, which had been allowed ; and he contended that the coMequence of 

pendency of this writ of error, this being substantially a^ ^^^^ ^^^ '• 

case between Smith and Darley^ operated as a supersedeas 

to the conditional order. To show that even a lis pendens 

was a sufficient objection to making absolute the order, he 

cited Lovegrove v. Bethell (b) ; Rex v. Hay (c) ; and that 

the writ of error operated as a supersedeas, Perkins v. 

Woolaston (d) ; Miller v. Newbald (e) ; Benwell v. Black(f) ; 

Henshw v. the Bishop of Sarum (^) ; Rex v. Wheeler (A) ; 

SomerviUe v. White{i) ; Ruding v. Newel (J), 



(a) 2 J. & S. 611. ih) 1 W. & Bl. 668. 

(c) 4 Burr. 2295. (d) 1 Salk. 321. 

(c) 1 East, 662. (/) 3 T. R. 643. 

{g) 1 Dyer, 76, b. (A) Cas. Tem. Hardw. 91. 

(0 5 East, 145. (Ir. Ed.) 

ij) 2 Str. 983. 
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^ ^^^' ^ Napier and T. B. C. Smith, contra^ cited Rex v, the Carpo- 
Reoina ration of Bridffewater(a) ; ^ejr v. the Mayor of York (b) ; 
'^MayotT^ iJ^J? V. the Mayor of Grampond {c) ; Snooke v. Mattock(d) ; 
Sims V. Thomas (e). 

Cur. adv. vult. 

Burton, J., delivered the judgment of the court, — In 
this case a conditional order had been obtained, on the part 
of the relator, for a mandamus directing the Lord Mayor 
to proceed to a new election, and to do certain acts in the 
order specified; the relator having previously obtained 
judgment on a demurrer taken to a quo quaranto information 
exhibited by him against Darley, to show by what authority 
he held the office for which a new election is now sought. 
It was argued, as cause against this conditional order, 
that the defendant in the case of the Queen v. Darley having 
sued out a writ of error, and that writ having been allowed, 
the writ of error should operate as a supersedeas to all 
further proceedings upon the judgment upon which it was 
brought. Now, although it cannot be said that the man- 
damus in this case would be a direct following up of the 
judgment on demurrer, yet we cannot but see that it would, 
though not actually, yet virtually be putting that judgment 
in execution. There is a case in 2 Strange, 983, Ruding 
V. Newely which bears upon the present question. In that 
case the prosecutor having obtained a judgment which 
falsified a return to a primary mandamus, a writ of error 
brought by the defendant on that judgment was held to be 
a supersedeas to a peremptory mandamus: although the 



(a) 3 Dougl. 379. (b) 5 T. R. 66, 76. 

(c) 6 T. R. 301. (rf) 6 Nev. & M. 783. 

(e) 1 Longf. & Towns. 19, 24. 
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peremptory mandamus would not (strictly speaking) have ^ IQ^l- ^ 
been an execution of the judgment in the action for the Reoina 
fieJse return, but rather a natural consequence resulting The Lord 
from that judgment. In that case the peremptory manda- 
mus would have been a legal restoration to the office, 
whereas in the present case the application is not for a 
peremptory mandamus, but for a mandamus to which there 
may be a return ; and therefore there is a difference to a 
certain extent between the cases. However, in answer to 
that objection it is sufficient to say, that this is a pro- 
ceeding towards what is analogous to execution ; and the 
case of Smith v. Nicfiolson, 2 Str. 1186, shows that the 
allowance of a writ of error operates as a supersedeas^ not 
only to execution, but to " all sort of proceedings" taken 
towards issuing such an execution. Another case on 
that subject is Levi v. Price, 5 Dowl. 775, where it is 
held that the allowance of a writ of error paralyses all 
proceedings towards execution. If the court had had the 
whole matter before them, they would not have granted 
the conditional order for a mandamus; and therefore we 
now think that, upon the grounds I have mentioned, the 
proper course is to discharge that conditional order ; which 
will not conclude the party from seeking a mandamus 
hereafter, if circumstances should warrant his so doing; 
but to discharge it without costs. 

Rule discharged, without costs. 
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1841. 



PIERSON t;- FAHY. 



pi 

tiet record. 



Nov. 19. m 
Where the ^ ^'^ ^^ ^ P^^^ ^^ *^^ ^^^ record to a scire facias. The 

was inser^in ^ecord of the judgment described the plaintiff as " John 

^^^it ^d ^'^«^ ^J- ^f Denzille^treet," and the writ of sd. fa. 

the place of ^ ^^ John Piersm:' 

residence was 

also giyen ; 

HM, that in 

a writ of «ci. Boylatij in support of the plea, — The rule is that the 

/a. the omission 

of the <* Esq." sci.fa. should agree with the judgment in material points, 

and of the des» 

oription did and that description and residence are both material is 

a variance as proved by the particularity required by the 9 Geo. IV. 

a^plea*of^«/ ^* ^> *^ ^® observed on the part of the officer who enters 
up the judgment. In CyBrienv. Whitlaw{a\ the defendant 
was styled " Esquire," in the sci. fa. and " gentleman," in 
the writ, and Jebbj J. said, " No doubt the description is 
part of the name, it makes him a different person ;" and 
judgment was given for the defendant. So in Tkmohoe v. 
Gibbons (b\ and Kelly v. Dolphin(c). 

B. Stephens, contra. — This b no variance, or at least only 
an immaterial one, and the additional words in the record 
must be rejected as surplusage. The sci. fa. is considered 
as a declaration, and if it has as much certainty as is 
there required, it will be sufficient. Com. Dig. Record, D ; 
Fisher v. Sowerby (d) ; Judge v. Morgan (e) ; Ameg v. 
Long(f). 



(a) 2 L. R. N. 8. 14a (6) 1 Smythe, 146. 

(c) 1 Smythe, 147. (d) Cas. Temp. Hardw. 123, 4. 

(e) 13 East, 547. (/) I Camp. 15. 
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Burton, J. — This does not amount to a variance upon 1841. 
a plea of ntd tiel record. The reason is, that a variance P»won 
must amount to an inconsistency, as in the cases which Faht. 
have been cited ; but here there is nothing of that kind. 
The 9th Greo. IV. c. 35, s. 8, directs, that for the purpose 
of identifying the parties the officer of the court shall get 
such a description as may afford the means of a certain 
reference, and ^^ enter this description in the margin of 
the roll of the judgment," but the mere addition of such 
words to the record could not (of itself) have the effect 
of making it inconsistent with the writ, and therefore could 
not create a variance. 

Plea disallowed. 



JACK dem. CROKER v. ORPEN. 



1841. 



m ,. . ^ 1 1 1 «. Abw. 13, 20. 

1 HIS was an application for an order that the officer j^^ ^ ^j^^ 

might review his taxation of the costs incurred in the ™J^J^ ^^^ 

former stages of this case, which was an ejectment on ^^ ^^^ *^® 

the title. The first trial took place in 1839, when the fi"* ?^ w^<* 

* ^ the jury had 

jury could not agree, and no verdict was given ; the disagreed, and 

^ on the second 
second took place in 1840, when there was a verdict there had been 

a verdict for 
the plaintiff, 
which was set aside on the argument of a bill of exceptions, and a venire de novo 
granted on the ground of misdirection (the rule being silent as to costs), and the 
plaintiff subsequently had obtained a rule to discontinue upon payment of costs : Hdd^ 
that the defendant was not entitled to the costs of the second trial where there had 
been a verdict against him, or of the argument on the bill of exceptions ; but that he 
was entitled to the costs of the first trial, which was abortive. Held, also, that when a 
case is made a remanet, the costs of preparing for trial are costs in the cause, and must 
await the result of the trial. 

The taxing officer may exercise a discretion in refusing to allow the costs of a witness 
called to prove written documents, on the ground of his evidence being unnecessary. 
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1841. for the plaintiff. The ease then came before this court on 

' • . . 

Cbokxr a bill of exceptions, and in Hilary Tenn 1841, a venire de 

Obpbn. novo was awarded («) ; but the lessors of the plaintiff 

afterwards entered a rule to discontinue, and brought a 

new ejectment for the same premises. In Trinity Term 

last, counsel for the defendant applied to the court to stay 

proceedings in this last cause, until the lessors of the 

plaintiff had paid the costs of the former cause, including 

the several trials, and the arguments on the bill of 

exceptions. But the court refused to make this order, 

the lessor of the plaintiff undertaking to pay to the 

defendant within a week after taxation such costs as the 

officer might think him entitled to in respect of the first 

and second causes, and any further sum which might be 

adjudged to him in case the court should order a reviewal 

of the taxation. The order further required the lessor 

of the plaintiff to give certain particulars connected with 

the position of the ground for which the ejectment was 

brought, and to suffer the defendant to inspect the mines, 

on ^ving three days notice. The taxing officer, on the 

parties going before him, allowed the defendant the costs 

of the first trial, and disallowed him the costs of the 

second, and of the argument of the bill of exceptions. 

The case went down for trial at the Summer Assizes, 

1841, but owing to the press of business, it was made a 

remanet In Michaelmas Term the defendant served 

notice on the plaintiff of his intention to apply to the court 

for an order to the taxing officer to review his taxation 

made in pursuance of the agreement between the parties 

in Trinity Term last, and to allow to the defendant the 



(a) 2 J. & S. 545. 
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costs of the second trial, together with those of the bill of 1841. 
exceptions and argument thereon, and also the costs of a Cbokeb 
witness brought from England to attend the first trial ; Obpen. 
and further that the court would order the lessor of the 
plaintiff to pay to the defendant the costs incurred by him in 
preparing for trial upon the last occasion, when a remanet 
was entered. Upon this the lessor of the plaintiff served 
a cross notice, stating that he should apply to the court 
for an order to the taxing officer to review his taxation, 
and disallow the defendant the costs of the first trial, when 
the jury disagreed ; and to order the defendant to repay 
that amount. 

Jackson^ S. G. for the defendant, moved in pursuance 
of the first notice. We are already entitled not only to 
the costs of the first trial, when the jury disagreed, but to 
those of the second trial, the bill of exceptions and the 
arguments, as we were ultimately successful, and the 
plaintiff had discontinued. In England the rule is clear ; 
Poole V. Purdy (a) ; Patterson v. Powell (d) ; and in this 
country it is also established by Dawson v. Thompson (c), 
which rules, that when an order is silent as to costs, they 
shall be costs in the cause. As to the expences of the 
witness, they were disallowed by the officer upon the 
ground of this evidence being unnecessary. But this is 
no question for a taxing officer. The attendance of wit- 
nesses is advised by counsel ; and if, pending a trial, the 
question of the necessity for those witnesses is argued 
before the officer, it may be attended with great incon- 
venience and injury to the party, by making him disclose 



(a) Comb. 299. (6) 3 M. & Scott. 195. 

(c) 5 L. Rec. N. S. 199. 
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>B4l. his own case. As to the expences of preparing for the 
Obokxb last trial which we claim to be allowed as costs, the 
Obfbn. application is grounded on the breach by the lessor of the 
plaintiff of the condition imposed in Trinity Term last, by 
which he was bound not only to give fiill particulars to 
the defendant, but to permit him to visit and inspect the 
mines at any time, on giving three days' notice. This 
agreement was not performed on the part of the lessor 
of the plaintiff, but every impediment was thrown in the 
defi^danf s way. As to the cross notice on the part of 
the lessor of the plaintiff, there are abundant authorities 
against it ; BurchaU v. Bellamy {a) ; Harrison v. 
Bennett (b) ; Crean v. Crean (c) ; Atkinson v. Carty (d). 

Freeman, and T. B. C. Smith, contra. The defendant 
is certainly not entitled to the costs of the second trial, 
or of the bill of exceptions, for the order which directs a 
venire de novo is silent upon the subject. What he seeks 
is the costs of a trial where the lessor of the plaintiff 
succeeded, which is an unheard-of demand. All the 
authorities are against it. Goodtitle v. Walter (e) ; Meule 
V. Goddard (/). In the case of Hankey v. Smith (y), the rule 
is laid down broadly as to the question of costs when the 
order is silent concerning them. The cases of Mason v. 
Skurray (A) ; Schulbred v. Nutt (i) ; Smith v. Haile {j) ; 
Liekbarrow v. Mason (A) ; and Bird v. Appleton (i), are 
all in p:>int. The defendant attempts to make a dis- 



(a) 5 Burr. 2693. (6) 1 C. & M. 203. 

(c) 2 F. & Smith, 10. ((0 2 J. & S. 32. 

(0 4 Taun. 671. (/) 5 B. & Aid. 766. 

^) 3 T. R. 507. (A) Doug. 438. 

(0 Dong. 438, n. (i) 6 T. R. 71. 

(A)6T. R. 131. (/) 1 East, 111. 
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tinction in this case, from the fact of there having been a 1841. 
discontinuance on the part of the lessor of the plaintiff; Cbomb 
but this was only for the purpose of obtaining a trial on Obpkn. 
the merits, which could not have been otherwise secured. 
There are, besides, authorities to shew that this does not 
affect the question of costs ; Haworth v. Samuel (a) ; Gray 
V. Cox (J). But all the cases are reviewed in Jolliffe v. 
MuTidy (c), and the law and practice well laid down in the 
judgment of Parkey B. In that case the plaintiff was 
non-suited in an action for mesne profits, and having 
obtained a rule for a new trial, ultimately discontinued, 
with a view of bringing a fresh action. On taxation, the 
master disallowed to the defendant the costs of the trial, 
and on motion for a review of this taxation the court decided 
that neither party was entitled to the costs of the first 
trial in the first instance, and that the plaintiff by discon- 
tinuing had not made himself liable to the payment. 
This case overrules Sweeting v. Hahe (rf), which was the 
strongest opposite authority. As to the expences of the 
witness, the cases of CfKey v. Ca^ey (e), and Jones v. 
Conyngham (/), shew the officer to have been right in dis- 
allowing them. The last demand of the defendant, for 
costs for preparing for the trial when a remanet was 
entered, is at once met by the case of Atkinson v. Carty {g\ 
The costs must abide the ultimate result of the trial. 
The practice as laid down in Ferguson's Practice^ p. 306, 
is also against this application. And even if the defendant 
limits his application, as would now appear to be his 



(a) 1 B. & Aid. 566. (6) 5 B & C. 458. 

(c) 4M. & W.502. (d)9B. &C.369,n.;4M.&R.545. 

(c) 5 L. R. N. S. 21. (/) IJ. & S. 352. 

(^) 2 J. & S. 32. 
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^ ^^^V intention, to the costs of preparing to inspect the mines, in 
Cboker which he alleges that the lessor of the plaintiff obstracted 
Obpen. him, there is abundant evidence on the affidavits to shew 
that this ground for the application is untenable. And 
now as to the cross notice. The practice in England is 
decidedly with us, and even the case of Atkinson v. Carty 
does not rule the practice here to be that when the 
issue is undecided, as it is in fact here, the costs of 
abortive trials should be paid by the party who succeeds 
upon technical grounds, leaving the merits untouched. 
[Burton^ J. — In the agreement of the 10th of June, the 
lessor of the plaintiff is on terms to pay the costs of the 
first trial.] But there is an express reservation for 
reviewing these costs. [Peanefatherj C. J. — The order 
is for you to pay certain costs, and others if you should 
appear chargeable with them. There can be no doubt as 
to the interpretation of that order.] 

Collins, in reply. — In Atkinson v. Carty it was decided 
that the party ultimately succeeding was entitled to the 
costs incurred in previous abortive trials. A trial ter- 
minating in favour of one party through a mistake of a 
judge, is just as abortive as if it went off by disagreement 
of a jury. [Crampton, J. — But the order for a venire de 
novo being silent as to costs, it appears tantamount to 
saying that each party shall abide his own costs.] The 
distinction is that if, in the progress of a cause, there be 
an order silent as to costs, the rule is, that they shall be 
given to the party ultimately succeeding. Eyre v. 
Thorp {a). The rule is generally laid down also in 
Dawson v. Thompson (V). The English practice has 

(a) 6 Dowl. P. C. 768. (6) 5 L. R. N. S. 199. 
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authorities in our favour; Robertson v. Liddell{a). The ^ 1841. 

only distinction is, that in that case there was judgment 
for the defendant on the bill of exceptions, and here a 
venire de novo. So much for the costs of the second trial. 
Then as to the bill of exceptions and argument, which I 
would distinguish from the second trial, I think the 
defendant is clearly entitled to his costs upon that, and 
none of the cases cited by counsel from the plaintiff prove 
the contrary. As to the expences of the witness, the 
defendant had no means of establishing the facts con- 
nected with a correspondence to be proved at the trial, 
but the testimony of this person. We wished the letters 
to be admitted by the lessor of the plaintiff, and offered 
on these conditions not to send for the witness, but he 
refused. No one but this witness could establish what 
we thought necessary. The remaining point is as to 
the costs of preparing for the last trial, or of the expences 
to which we were put in preparing for it by the neglect 
of the lessor of the plaintiff to comply with the terms of 
the order of the 10th of June. The case of Doe dem 
Tyndal v. Roe(b) furnishes an analogy with this, and 
shows that these costs should be awarded in reference to 
the conduct of the party, and not to the issue of the 
trial. 

Pennefathbr, C. J. — This case comes before the 
court on an original motion by the defendant, and a cross 
motion by the lessor of the plaintiff. The court is of 
opinion that both these motions should be refused. As 
to the cross notice on the part of the plaintiff, that he 



(a) 10 East, 416. (6) 5 Dowl. P. C. 420. 
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1841. should be repaid the costs of the first trial, there appears 
Crokrr to be so little reason for the application, and it is so much 
Orpek. i^ainst the rule of this court as laid down in Atkinsm v* 
Carty (a), that we think it should be refused with costs* 
It will be necessary to enter a little into detail in consi- 
dering the questions involved in the original motion. 
They appear to be three in number ; for I do not think 
there is any ground for the distinction taken by Mr. 
Collins between the costs of the second trial and the 
eosts of the bill of exceptions. The first is, that the 
officer should be directed to review his taxation^ and 
to allow to the defendant the costs of the second trial, 
as well as those of the bill of exceptions, argument 
and order. (Here his lordship stated the facts as to the 
trials and bill of exceptions.) Upon this bill of excep- 
tions one point only out of ten was decided; this was 
considered as having been erroneously viewed by the 
judge who tried the case, and a new trial was in conse- 
quence ordered, no rule being made as to costs. When 
a new trial is necessitated solely by a mistake on the part 
of the judge, it is in accordance with justice that neither 
party should be punished with costs. This appears to 
have been the practice in all cases where the rule is silent 
as to costs, and therefore I think that the position laid down, 
in the argument of counsel, that costs, though not men- 
tioned in the order, are to be determined by the final 
decision of the cause, is not supported by reason or 
authority ; and that the party who against the justice of 
the case and against practice seeks to obtain such coidts 
as these, must shew that the court which ordered the new 



(a) 2 J. & S. 32. 
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trial meant also to order the costs. In the present case 
it is peculiarly necessary to shew such an intention, 
because ten exceptions having been taken, and success 
upon any one of them carrying with it a venire de noDOf it 
may feirly be presumed, that the remaining nine being 
undecided, the court would not think the defendant 
entitled to his costs. Thus £eur then the defendant is not 
in a position to claim costs, for the double reason that the 
venire de novo was grounded on a mistake of the judge 
who tried the case, and that the order for it is silent as 
to costs. But then it appears that before the time for 
the new trial the lessor of the plaintiff entered a rule to 
discontinue on payment of costs, that is, of such costs as 
the defendant was entitled to, not of any others to become 
due by reason of this rule. But did the discontinuance give 
the defendant any further claim than he had before to the 
costs of the second trial, the bill of exceptions and the 
venire de novo ? If this had been an abortive trial, then 
by the rule in the well-considered case of Atkinson v. 
Cartyf the defendant here would be entitled to his costs. 
But no case has been cited to show that in Ireland it has 
ever been the practice to give to the party ultimately 
successful the eosts of a former trial when the verdict was 
against him. In England it is clearly not the practice, 
nor is it in this country. The only case in which a party 
becomes entitled to more than the costs of theultimate pro- 
ceeding in which he has been successful, is that of abortive 
trials. The definition of an abortive trial is, when the 
case has gone off and no verdict has been pronounced, 
without the fault, contrivance, or management of the 
parties ; but not when there has been a verdict, though 
that has been set aside. There being no distinction 
between the practice in this country and in England, I 
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1841. apprehend we must abide by the rule in Jolliffe v. Mtmdy{a). 
Choker That was a Stronger ease than the present, for there 
Orpen. on the first trial the plaintiff had been non-suited. On the 
authority of Gray v. Cox^ 5 B. & C. 458, which is there 
recognised, it appears that even if there had been no disconti- 
nuance, but a second trial had taken place and the defendant 
obtained a verdict, still he would not have been entitled to 
the costs of the former trial ; and the same may be said in 
the present case. These observations rule the first part of 
the motion, upon which the court are of opinion that the 
defendant is not entitled to costs without the special order 
of the court which granted the new trial. As to the 
second part, we consider the officer perfectly right in 
refusing the costs of a witness who could only prove what 
it is admitted there were abundant other witnesses to 
establish, viz., the hand-writing of the plaintiff. The 
letters themselves would have proved to whom they were 
addressed, and the attempt to shew the necessity of his pre- 
sence to prove quo animo the letters were written has failed, 
as the letters themselves must be the best evidence of this. 
Now as to the costs of preparing for trial, which form the 
third demand, the counsel for the plaintiff have argued it, as if 
it were only a claim for the costs incurred by the defendant 
in his attempts to inspect the mines, in which he was 
frustrated by neglect on the part of the lessor of the 
plaintiff to fulfil his undertaking of the 10th of June. 
But as the claim appears in the notice, it is '^ for the costs 
of preparing for the trial of the issue in the second cause." 
I believe there never was such an application heard of in 
this court. The case went down for trial at the Assizes, 
when, from press of business, it was found impossible to hear 

(a) 4 M. & W. 502. 
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it, and it was made a remanet. Who can tell which party 1841. 
will be entitled to the costs on this trial ? The costs of Croker 
preparing for trial are costs in the cause, and must depend Ori»kn. 
on the result ; and therefore it is enough to say that this 
part of the application is very irregular and premature. 

The rule of the court is, that all the motions 
be refused, with costs. 



WRIGHT V. MURPHY, i84i. 



Nov. 20. 



Assumpsit upon two bills of exchange. The plaintiff The Act of 7 

, . Geo. IV. c. 46, 

declared as one of the public and registered officers of is a public Act, 

certain persons united in co-partnership and carrying on the section of it 

trade and business of bankers in England, under the name actions 

and style of the Liverpool Banking Company, according to ^eland^as'well 

the form and effect of the statute in such case made and**i'*J^°S^^*?!?* 

and the pubuc 

provided. The bills were endorsed to the company, and the 2?^?*/^^^ 

promises were declared on as being made to them. The pany can con- 
sequently sue 
defendant demurred specially to the first count, on the in Ireland for 

grounds that it showed no title or interest in the plaintiff the company, 

to or in the bill of exchange there mentioned, and alleged set out the Act 

no endorsement to him. 'J^J^^ ^^°^*" 



ration. 



R. Cotton Walker^ in support of the demurrer The 

grounds upon which we rely are, that it is stated that the 
plaintiff sues as one of the public officers of the Liverpool 
Banking Company under a statute, and as that statute is a 
private one, it should have been specially set out in the 
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1841. declaration, and cannot otherwise be noticed by the court; 
Wright and besides, that it does not appear that the Act in question 
MuBPHT. refers to Ireland. The 1 Vie. e. 73, s. 3, (under which the 
Queen may empower companies to sue by their officer,) 
does not apply here, so as to cure this defect. Nothing 
is mentioned in the declaration to shew the existence of 
such a patent as is r^erred to in that Act. 

H. Smith and Napier, contra. — The 7 Geo. IV. c. 46, 
is the Act under which the public officer here sues. And 
there can be no doubt that it is public. It appears as such 
in the statute book, and its objects shew that it must 
necessarily be taken as public. It was passed with the 
view of regulating banking companies, so as not to inter- 
fere with the exclusive privileges of the Bank of England, 
and so far as that bank and its monopoly are immediately 
concen^d, this Act may be taken not to extend to Ireland. 
But as it is an Act of the united parliament, capable of 
binding both countries, wherein the words are sufficiently 
general to include both countries, they should be so 
interpreted. The question here turns on the 9th section, 
which regulates the rights of persons carrying on the 
business of banking in England. It says, ^^That all 
^^ actions and suits, &c. against any persons who may, at 
** any time, be indebted to any co-partnership carrying on 
" business under the provisions of that Act, for recovery of 
" debts, &c., may be commenced, instituted, and prosecuted, 
" in the name of any one of the public officers." This 
extends even to criminal proceedings, and if a party forges 
a bill of exchange on any of these English banks, and 
escapes to Ireland, he may be indicted here, and the property 
be laid as that of the public officer. This is a remedial 
enactment, and must be liberally construed; Keil^ v. 
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Whittaker (a). Hughes v. Thorpe(i) is a silent authority in 18 41. 
our favour. There the public officer of an Irish company Wright 
was allowed to sue in England, under 6 Geo. IV. c. 42. Muaiur. 
In Sidaway v. Hay{c)^ which ruled that the 54 Geo. III. 
c. 137, being " an Act for rendering the payment of ere- 
ditors more equal and expeditious in Scotland," should be * 

taken to extend to debts contracted in England, Abbott^ C.J. 
says, "There is not a single expression in the statute 
importing that debts contracted in England are to be 
excluded from the operation of the Act, and there are many 
provisions manifestly shewing the contrary." Here there is no 
express exclusion of Ireland, nor are there express words to 
confine the operation of the Act to England ; and this brings 
the present case within the meaning of Lord Tenterden's 
words. The case of Transon v. Callan (d), under the Bank- 
rupt Act, is a still stronger authority. The 1 & 2 Vic. 
c. 96, is a legislative declaration of the meaning of the 
two Acts passed to regulate banking companies in England 
and Ireland, (the 7 Geo. IV. c. 46, and 6 Geo. IV. c. 42,) 
and by the 3rd section extends to itself all the provisions of 
these Acts, thus identifying them with each other and with 
itself. 

jB. Cotton Walker^ in reply. — This Act is contrary to 
common law, and must be strictly construed; Dwarris, 696. 
There is no public right to be forwarded here ; it is merely 
a protection given to private persons. In Brandling v. 
Harrington (c). Lord Tenterden expresses a strong opinion 
against giving a wider effect to an enactment than its plain 
words warrant. All books on statutes say that Acts relating 



(fl) 1 Ir. L. R. 28. 
(c) 3 B. & C. 12. 



(b) 5 M. & W. 656. 
(d) 1 Hud. &B. 113. 
ie) 6 B. & C. 475 
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1841 ^^ trade in general are public, but to particular trades are 
"""^^^i^^^^ private; HottancTs case{a); Dwarris, 629 ; R. v. Larwood(h). 
MuRPHT "^^ ^^ ^^^ relates to some bankers only. {^Burton^ J. — To 
what bankers ?] To those who trade at a distance of more 
than 65 miles from London. The case of Hughes v. Thorpe 
is no authority, because there the objections were not 
taken. If, as we argue, this is a private Act, it should 
have been specially set out. 

Cur, adv. vulL 

Pennefather, C. J. — (After stating the facts:) We 
are of opinion that this demurrer must be overruled, as 
neither of the grounds on which it rests has been established. 
And first, we are of opinion that the Act of the 7 Geo. IV. 
c. 46, is a public Act. It is so printed in the statutes at large ; 
and the corresponding Act in Ireland (6 Geo. IV. c. 42) has 
been sued on as public in England, in Hughes v. Thorpe (c), 
without any objection being raised. But if we consider 
the provisions of the 7 Geo. IV. it will appear necessarily 
public. It is entitled "an Act for the better regulating 
" co-partnerships of certain bankers in England, and for 
" amending so much of an Act of the 39th and 40th years 
" of the reign of his late Majesty King George the Third, 
*' intituled an Act for establishing an agreement with the 
" Governor and Company of the Bank of England, for 
" advancing the sum of three millions towards the supply 
" for the service of the year 1800, as relates to the same." 
The part of this Act which has reference to the agreement 
made by that Act, and which amends it, must be con- 
sidered public. For what was that first Act ? It was an 



(a) 4 Co. 76, b. (b) I Salk. 167. 

(c) 5 M. & W. 656. 
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agreement on the part of the bank of England to advance 
the sum of three millions to the nation, in consideration of 
an extension of their charter. There can be no doubt 
that this was a public Act. It is recited in the preamble 
of the 7 Geo. IV. c. 46, which enacts that in pursuance 
of an agreement with the Bank of England, which had 
consented to abandon a part of its exclusive privilege, it 
should be lawful for bodies more than six in number and 
residing 65 miles from London, to carry on the business of 
banking and issue bills, conformably to the provisions of 
that Act. It appears, therefore, that this is not, as repre- 
sented, an Act solely for the regulation of certain banking 
companies, but also for amending the agreement entered 
into, by a public Act, with the Bank of England ; and I do 
not see how one portion can be disconnected from the 
other, or one part pronounced to be private whilst the other 
is manifestly public. Upon these grounds, it seems to me 
that the 7 Geo. IV. c. 46, is a public Act, and need not 
be specially set out. Then comes the question, whether 
the 9th section, under which this action is brought, extends 
to suits in Ireland. No doubt as far as this Act relates to 
the formation or extension of banking companies, it refers 
to England alone, as it regulates them with reference to 
the exclusive privilege of the bank of England ; but the 
benefits given to these establishments, and the facilities 
afforded to them for carrying on their business, are extended 
to all banking companies formed without the circle then 
appointed. The diflSculties which these enactments were 
intended to remove, might arise in Ireland as much as in 
England, and there is no assignable reason why the 
facilities should be restricted to proceedings in one country. 
Bankers in this country have commercial dealings in all 
parts of the united kingdom, and the remedy, to be effica- 
cious, should reach as far as the evil may extend. The 
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18 41. reason being fitvourable to an enlarged interpretation of this 
section, let us consider whether the language is not such 
as to justify it also. And here we should remember that 
this is an Act of the united parliament, capable of binding 
Ireland as well as England. The words of this section 
will be found on examination to be extensive enough to 
include actions in both countries, and there being nothing 
to warrant us in supposing that a different intention existed 
whexL this Act was passed, I think we are justified both by 
reason and authority, in holding that its remedies diould 
be ayailable here as in England. The case of Sidaway v. 
Ha^f 3 B. & C. 12, supports this mode of interpretation. 
The action there was debt for goods sold, and the defendant 
{deaded a discharge under a sequestration pursuant to the 
54 Greo. III. c. 137, entitled "an Act for rendering the 
" payment of creditors more equal and expeditious in 
^^ Scotland," and the plaintiff replied that the causes of 
action accrued in England; and it was held that as 
tike defendant was discharged, under s. 61, from "all 
debts" contracted prior to a certain date, these words must 
be held to extend to debts in England as well as in 
Scotlsmd. So h«re we may extend the words *' all actions" 
to actions commenced in Ireland as well as in England. 
It lies on the party who contends for the more limited 
interpretation to shew that such was the intention of the 
legislature, and that it will be most for the public b^iefit. 
This has not been done ; and I conceire the judgment of 
Lord TerUerden, and the reasoning on whidi it was 
founded, must {Hrevail here. The case of Hughes v. Thorpe 
is also an authority, in point of practice, which is in 
anak^ with this view; and this is also the general 
impression iSrom the case of Bartlett v. Penthmd^ 1 B. & Ad. 
704. Upon the grounds of authority and {uractice, therefore, 
it appears to us that this demurrer must be overruled. 
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SMALL V. DRUMMOND. isiu 



Nov. 5, 9, 23. 



Assumpsit. The declaraticm contained the usual money Declaration 

'' in assumpsit 
eounts, and the damages Trere laid at £1000. The on the money 

counts. Plea 
defendant pleaded, 1st, the general issue ; and, 2dly, diat that the pre. 

mises were 

the promises were made jointly with a person named Hayes, made jointly 

that in Michaelmas Term, 1839, die plaintiff brought his gainst whom 

action against Hayes upon the same promises, and laid*the action^^had 

damages at £3000, that Hayes paid £l8f2 into court, ^^^^ ^*'''^^^' 

and pleaded non assumpsit as to the rest, and that issue *^!^° ^- ^^ 
*^ ^ paid a certam 

being joined on the plea, the case was tried at the Spring: "^^^^ ^^ 

° •* '^ *^ ® court, and the 

Assizes, 1840, when the jury found for the plaintiff, with j^y had as- 

sessed an ad- 
£350 damages, together with costs. The plea went on to ditional sum, 

which the 

State that the plaindff drew the £1872 out of court, and piaintiflF had 

that the subsequent damages of £350 were aftarwards paid satisfaction of 

him by Hayes, and that the plaintiff "then and thore^" ^Saf'^* 

" received the same in satisfaction and discharge of the ^®?'l^*^^?'- 

" said damas^es and costs which had been so assessed to*^'*^'*®*'®- 
° ^ ^ ^ ^ ceived it m sa- 

*' him as aforesaid;" with a verification and prayer of tisfaction of 

.... . . ^® " causes of 

judgment. Tne plaintiff in his replication joined issue on action in the 

the first pka, and as to the seccmd, said that " he the said mentioned." 

" plaintiff did not accept and take tibe said monies in the demurre?to^ 

" said last mentioned plea in that behalf alleged, in satis- that ^the*p?ea 

" faction and disehars^e of the said causes of action in the ^ ^^ ^ 
® Qu<Bre as to 

" declaration mentioned," and ccmcluded to tibe country. *^® sufficiency 

^ of the reph. 

To this replication the defendant demurred specially, upon cation, 
the following grounds : 1st, that it was neither a pleading 
in confession and avoidance, nor a traverse of the said 
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18^1' second plea; 2dly, that it tendered an issue upon a state- 
Small ment not contained in the said plea, and concluded to the 
Dbummond. country instead of with a verification ; 3rdly, that it was 
argumentative, and that no certain or sufficient issue could 
be taken thereon, and that it put in issue the identity of 
the promises in the declaration mentioned with those for 
breach of which the plaintiff recovered damages from Hayes ; 
4thly, that it was an attempt to send a question of law to 
a jury ; 5thly, that it was uncertain, in not shewing what 
money and what promises were therein referred to ; and, 
6thly, that it sought to take issue on several matters at 
once. Joinder in demurrer. 

Hutton^ in support of the demurrer. — The plaintiff must 
traverse the allegation in the terms of it; he cannot 
translate it into an equivalent averment. He cannot him- 
self draw a conclusion and then traverse it; Co. Litt. 
303 (/), Bac. Ab. Pleading, I. 5; Williams v. Price {a). 
A plea in bar destroying the plaintiff's action argu- 
mentatively is bad ; and it is no answer to say that this 
replication is equivalent^ iot that is nothing more than being 
argumentative. The old books go very far on this point, 
and shew the particularity required in pleading. It is 
there stated that an allegation that A is alive, is not well 
met by saying that he is dead. It should be said that he 
is not alive. An averment that A is incumbent of a 
certain church, is improperly answered by saying that 
B was. Rex v. Bury (i). Com. Dig. Pleader, G. 1, 
G. 8 ; Bedell v. Lull (c). It may be alleged on behalf 
of the plaintiff that the plea is bad ; but it is a settled 



(a) 3 B. & Ad. 695. (h) 2 Anderson, 178. 

(c) Yelv. 151. 
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maxim, that in cases of joint promises, a discharge of one 1841. 
party enures to the benefit of both. It is the same in Small 
recovery and satisfaction even on a bond, where the obliga- Dbummond. 
tion is on a specialty. It has never been denied that 
payment and satisfaction to one enures to both ; Com. 
Dig. " Execution," H ; Crawley v. Lidgeat{d)^ Drakes. 
Mitchell (i), and Purdon v. Purdon (c), where all the cases 
are collected. Suppose the plaintiff had levied by execu- 
tion instead of receiving in payment, the plea would then 
be clearly valid. On the same principle a payment by a 
release to one co-contractor may be pleaded in bar to an 
action against the other. 

J. Walker and Napier, contra. — The plea is bad on 
general demurrer. It is opposed to the general rule of 
law, that when two persons are jointly liable, and satisfac- 
tion of a part of the debt is made by one, the other may 
be sued for the balance, and that a plea of payment in an 
action against him would be bad ; Waiters v. Smith (d) ; 
Field V. Robins (e). It is, besides, a bad plea in this case, 
because it is only a plea of part payment. It does not 
shew that the claim in the present action is satisfied, and is 
therefore no answer to the declaration. A smaller sum 
cannot be stated in a plea, as having been received in 
satisfaction of a larger. It may be demurred to generally ; 
Wriffhtv. Acres (f); and has even been held to be bad 
after verdict ; Doum v. Hatcher (y). This holds good in 
cases of single liability also. Cumber v. Wane (h) ; Fitch 



(a) Cro. Jac. 338. (6) 3 East, 252. 

(c) 1 Hud. & B. 239. (d) 2 B. & Ad. 889. 

(«) 3 Nev. & Per. 226 ; 8 Ad. & EU. 90. 
(/) 6 Ad. k Ell. 726. (g) 10 Ad. k EU. 121. 

(A) 1 Stra. 426. 
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V. Sutton {a) ; 1 Smith's Leading Cases, 146. Thomas r. 
Heathom (b) is exactly in point The plea should hare 
Dbumhomd. b^en of a judgment and not a verdict. The allegation that 
the causes of action in the present declaration are satisfied is 
either material or not. If material, then the plea is bad, 
because it is not stated. If immaterial, it may be dis- 
carded from the replication as surplusage. The plaintiff 
might have gone either against the defendant or against 
Hayes, or both. He went against Hayes, and having 
recovered against him a fair share of the whole sum due, 
he proceeded against the defendant for the balance. It is 
plain that he did not take the sum assessed against Hayes 
in full satisfaction of his demand against both, otherwise 
he would have entered up judgment. He reserved his 
right to proceed for the balance, and the verdict in the 
first action can at most be nothing more than a qualified 
release of Hayes. As to the replication, we contend that 
it is good. It is demurred to as not traversing in the words 
of the plea ; but it traverses by necessary implication, 
which is good in law ; 1 Saund. 312, cf, n. 4; Steph. on 
Pleading, 381 (4th Ed.). If the imperfection of the re- 
plication is caused by the defects of the plea, the defendant 
cannot take advantage of it, Reynolds v. Blachbum(c). The 
replication is good, because it is a traverse of what ought 
to have been the entire defence ; 2 Saund. 10, n. 14 ; 
Oilbert y. Parker {d); Farley v. Briant{e). As to the 
traverse concluding to the country, the replication is a 
traverse of an affirmative allegation in the plea, and there- 
fore must conclude to the country. As to the third ground 



(a) 5 East, 230. (b) 2 B. & C. 477. 

(c) 2 Nev. k Per. 136. (d) 2 Salk. 629. 

(«) 5 Ney. k Man. 42. 
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of demurrer ; the replication is not argumentative, being 1841. 
a traverse of what, by necessary inference, is contained in Bmall 
the plea ; and the only material issue that could be taken, Dbummoni). 
viz. whether the money was received in satisfaction of the 
promises in the declaration mentioned, is left to the jury. 
Then as the charge of duplicity. The replication putt in 
issue but one connected proposition, which may consist of 
several parts* It may be called a cumulative traverse, 
which is sometimes not only allowable but necessary. 
Robinson v. Rayley{a) ; Brogden v. Marriott (6) ; Purdon v. 
Dickson (e). As to the fourth objection, the traverse does 
not involve such a question of law as to make it unfit to 
go to a jury. Where law and fact are both mixed in an 
allegation (as they are in these pleadings) then they may 
be traversed ; Steph. Pld. 4th Ed. 217, 1 Saund. 23, n. 5. 
As to the remaining points, the money referred to is 
obviously the money paid by Hayes ; the identity is clear, 
and there is but one issue left to the jury* In Power v. 
Butcher (d) the replication is exactly the same as here, and 
it shews that we have taken the only possible issue, viz. 
whether the money received from Hayes was taken in 
satisfaction of the causes of action in the declaration 
mentioned. 

Nelson^ in reply. — I entirely agree in the position that 
where there is a joint liability the plaintiff may arrange to 
take part from one defendant, reserving his right to pro- 
ceed against the other, and if the facts were so here it 
would decide the question against us ; but the plaintiff has 
omitted stating this in his declaration. The cases cited in 



(a) 1 Burr. 316. (b) 2 Bing. N. C. 473. 

(c) 2 J. fc S. 406. (rf) 10 B. & C. 329. 
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8 41. support of this position were all free from this objection. 
Small In Waiters v. Smithy there was a composition between the 

v. 

Drummond. parties, which the jury were directed to find. If the plain- 
tiff here received the money assessed by the jury, under 
an agreement with Hayes, it was without the knowledge 
of the defendant The jury on the issue of non-assumpsit 
assessed the damages for the whole injury. If the traverse 
had been that the plaintiff did not receive the money 
assessed in satisfaction of the promises in the first action, 
* the defendant would not have objected ; but the plaintiff 
traverses the receipt in satisfaction of the damages in the 
present action. There is no identity of promises. Indeed 
it is denied on the face of the replication; which is, 
however, so framed as to suit either position, and to ensure 
success whether there was an identity and the money was 
received in satis&ction of all the promises, or whether 
there was no identity and the money was received as a 
composition. I conceive the plea to be good, because 
when damages are unliquidated a part payment is good 
gpround for a plea of satis&ction ; Brown v. Wootten (a) ; 
Wilkinson v. Bt/ers (b) ; and because the acceptance of 
the money in this case is the same thing as if the plaintiff 
had allowed judgment to be entered, and had received the 
money under the judgment. 

Cur, ad. vult. 

Burton, J. delivered judgment — We are of opinion 
that the plea is bad. The declaration rests on promises 
entered into between the plaintiff and the defendant The 
defendant's answer is, not that the plaintiff's demand 



(a) Cro. Jac. 73. (6) 1 Ad. & EU. 106. 
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on foot of the assumpsit has been paid or in any manner 1841. 
discharged, but that the promises in the declaration men- Small 
tioned were made by him (the defendant) in conjunction Dbummond. 
with a person named Hayes, and that the plaintiff had 
brought an action for recovery of the amount due against 
Hayes alone, in which he had recovered a certain amount. 
The defendant then goes on to state the termination of 
this suit, in terms which amount to nothing more than an 
accord and satisfaction ; viz. that the plaintiff did receive 
the amount recovered in satisfaction. But in satisfaction 
of what? Not of the damages sustained by the breach 
of the promises, but that he received the sum in satisfac- 
tion of that sum^ which might have been and actually was 
less than the amount claimed by the declaration. Upon 
this groimd the plea is bad, because, though purporting to 
be a plea of accord and satisfaction, it contains no aver- 
ment of complete satisfaction, of the grounds of the action 
to which it refers. But assuming it to be a good plea of 
accord and satisfaction, it is even then no answer to the 
present action, because it is applicable only to the first. 
Authorities are numerous to prove that in cases of 
joint liability, a plea of accord and satisfaction of the 
demand against one defendant is no bar to an action 
against the other defendant for his share of the debt. The 
plea, to have been good, should have averred the receipt of 
the money in satisfaction not only of the grounds of action 
in the first suit, but in the present action also. But the 
plaintiff, instead of demurring to the plea, has replied, 
and to this replication the defendant has demurred. The 
replication may be bad, but the original fault being in the 
plea, the demurrer to the replication must be overruled, 
and judgment be given for the plaintiff. 
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1841. MURPHY, in Replevin, v. LEADER. 



Nov, 22, 23, 

24. jy 

A. seised of a Keplevin. — The defendant avowed for a year's rent 

flreehold es» 

tate, assigned due September 29, 1840. Plea in bar, non tenuit. At 
BfbydT^d;B. the trial before Greene^ Serjeant, at the Spring Assizes 
b^ueithing^a ^^r the County of Cork, in 1841, the defendant proved 

term of 500 j^jg ^j^}^ ^ follows. The defendant's uncle, John Leader, 

years in the ' 

lands to C. ^^g seized of the locus in quo for lives renewable for 

and D., m ■* 

trust for C. ever, and on the I5th of February, 1827, made a lease 

for life, with- , j^ ^ 

out impeach- for 31 years and a life, at the yearly rent of £24, to 

ment of waste, 

remainder to persons under whom the plaintiff derived. By deed of 

the heirs male August 19, 1836, the lessor, in consideration of an annuity 

remainders ^^' ^f ^^^ yearly, assigned his interest to his son, John 

nISng a*^and Leader the younger, who, on the 24th of May, 1838, 

D. his execu- jnade hig ^iU^ devising the lands to the defendant and 

B's death, C. another trustee, E, HerricL their executors and adminis- 

registered the 

deed from A. trators, for 500 years upon certain trusts ; viz. (subiect 

toB., andexe- /, . ' v J 

cutied the me- to a jointure for the testator's wife) ^^ to the use of John 

morial,in which t n t \ ti«i. i 

he was des- ^' Leader (the defendant,) and his heirs and assigns, 

visee. Held, " during the term of his natural life, without impeachment 
gistry^ was '^" " ®^ waste, and after his decease upon trust to the use of 
affahisf^ sub- " ^*^^ ^^** ^"^-^ every other son and sons of the said J. L. 
sequent re- a lawfully issuing, severally, successively, &c., and the 

whether C. « heirs male of their bodies lawfully issuing ; and in 

was considered ^ . . 

executor, " default of issue,'' over. The son died in December, 1839, 

assign, or 

{semble) and the father in June, 1840. The .deed of 1836 was 

grantee, with- 
in the meaning 
of the Registry 
Acts, 6 Ann. c. 2, & 8 Geo. I. o. 15. 
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registered by the defendant, cts devisee^ on the 17 th of 1841. 
February, 1840, and witnessed by Herrick^ neither the Murphy 
grantor nor the grantee being a party to the memorial (a). Leader. 
The plaintiff (whose wife was heiress at law of J. Leader, 
the elder) relied on a subsequent conveyance from John 
Leader the elder, to one Burke, as a trustee for the 
plaintiff's wife for life, remainder to her issue, executed 
the 12th of May, 1840, which was duly registered the 
same month ; and he objected to the registry of the deed 
of 1836, as insufficient under the 8 Geo. L c. 15, the 
defendant not coming under any of the descriptions con- 
tained in the first section of that Act. A question having 
been raised as to the state of mind of J. Leader, senior, 
when he executed the latter deed, the learned Serjeant 
first called on the jury to say whether they believed him 
to have been of sufficient capacity to execute it ; but as 
they were unable to agree on that question, he directed a 
verdict for the defendant, and reserved the point for 
the consideration of the court above. A rule nisi having 
accordingly been obtained to set aside the verdict, 

Jonathan Henn shewed cause. — The objections raised 
by the plaintiff to the memorial of registry of the deed of 
1836, are, that it is not sufficient under the original 
Registry Act, 6 Anne, c. 2, s. 6, because it is not executed 



(a) The memorial, after reciting the deed of 1836, recited that by 
the will of 1838, the testator devised and bequeathed the lands to certain 
trustees therein named, " npon trusts to the use of testator's relative, 
J. Leader,'* (the defendant) " by whom this memorial is executed ;'* 
and it then recited the death of the testator, " leaving said J. Leader, 
'* the devisee therein named, him surviving ; who immediately afterwards 
'* entered into, and is now in possession of the lands so devised to him.** 
No mention was made of the interest being a chattel, or of the defen- 
dant being executor. 
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1841. by the grantor or grantee; nor under the 8 Geo. I, c. 
Murphy 15, because the defendant (who executed it) is not an 
Leader. " assign" within the meaning of that Act. But I contend 
that in the first place, on the true construction of the 
6 Anne, any person having an interest in the subject 
matter of the deed might register : and that, in the next 
place, the 8 Geo. I. is a declaratory Act, evincing the 
intention of the legislature to embrace every possible 
case. There are many authorities to shew that courts 
have frequently gone beyond the literal meaning of Acts 
of Parliament, when their policy was that of general 
utility; Pierce v. Hopper {a) ; Dwarris on Statutes, 718; 
Co. Litt. 136, a; 290, b. The words of the 8 Geo. I. c. 
15, are, ^^ That it shall and may be lawful for the heirs, 
" executors, administrators, or assigns, of the grantee or 
" grantees, devisee or devisees, or for some or one of them," 
to execute the memorial ; words as comprehensive as 
could well be used. The defendant is an ^^ assign" within 
the meaning of this clause ; it is not necessary that an 
assignee under the 32 Hen. VIII. c. 34, (10 C. 1, st. 2, 
c. 4, Irishy) should have the whole interest; Co. Litt. 215, 
a; nor can it be necessary in this case. 

Bennettj and T. B. C. Smithy contra. — Under the 6 
Anne, the heirs, &c. of a grantee coidd not register; it 
was a castis omissus ; and the defendant is obliged to argue 
that by the operation of the 8 Geo. I, the original intention 
of the 6 Anne is declared, and therefore, that persons 
representing the grantee are enabled to register under the 
first Act. This is not the case; but even supposing it 
were so, and the 8 Geo. I, declaratory, the defendant's 

(a) 1 Str. 249, 253. 
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construction would carry it beyond the 6 Anne, for the 1841. 
term limited to the defendant and Herrick was a chattel Murphy 
carved out of a freehold interest, and therefore, the de- , Leader. 
fendant could not be an assignee under the 8 Geo. I. ; and 
the original Act cannot include more than the declaratory 
Act adds. The 8 Geo. I. does not extend to an assignee 
of part of the interest. The doctrine of equitable con- 
structions of Acts of Parliament is a very dangerous one. 
In Pierce v. Hopper^ cited for the defendant, the judgment 
is against the defendant's view ; and the rules of inter- 
pretation laid down by Lord Tenterden in Brandling v. 
Barrington (a) ; Burton^ J. in Warburton v. Ivie (b) ; and 
Bushe^ C. J., in Fury v. Smith (c\ are the true ones; in, 
the two latter of which cases the court held that the 6 Anne 
was to receive a very different construction from that 
contended for by the defendant. The court are to inquire 
what the legislature has said, and not what it might have 
said. As to the meaning of the word " assigns ;" in Lord 
Derby v. Taylor (d), a grant by lessees for lives of all 
their estate, for 99 years depending on lives, in as ample 
a way as the grantors held, was decided to be no such 
assignment of the freehold, or of the whole interest, as 
would render the grantee liable to an action of covenant 
at the suit of the reversioner. Holford v. Hatch (e) ; the 
Mayor of Carlisle v. Blamire (f) ; Crusoe v. Bugby (g) : 
Wilson V. Knubley {h). The court are called upon to say 
that any minute interest (for it can make no difference in 
principle whether the term be one year or 500,) carved 
out of the freehold, will place the party in the position of 



(a) 6 B. & C. 475. (6) 1 Hud. & B. 636, 7. 

(c) 1 Hud. & B. 756, 7. W 1 East, 502. 

(c) 1 Doug. 183. (/) 8 East, 487. 

ig) 3 Wils. 234. (A) 7 East, 128. 
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1841. an assignee within the equity of the statute ; a decision 
McTRPHT which might have serious consequences, as the Irish Act 
Leader. . of 1 1 Anne, c. 2, 8. 6, is held to transfer the privity of 
contract to the assignee of the lessee ; Grogan v. Magan (a) ; 
and therefore, a mere tenant from year to year might be 
held liable to all the covenants in the original lease. 
The case of Honeycomb v. Waldron (ft), which has been 
repeatedly recognised, is an additional authority to shew 
that the court will not extend the Act to meet any par- 
ticular case. 

Keller J in reply. — We maintain two propositions, either 
of which is sufficient for the purposes of this case. First, 
that the defendant is an assignee of the estate of the 
grantee under his will; and secondly, that supposing, 
strictly and technically speaking, he is not so, he is still an 
assign, or executor of the grantee, within the meaning of 
the Registry Act. As to the first proposition. Under the 
will, the defendant took an estate for his life, and he there- 
fore must be considered as an assignee. Isherwood v. 
Oldhnow (c) ; Rogers v. Humphreys (d) ; Lampefs case (e) ; 
Bac. Ab. Assignment (vol. 1, 330); Holden v. Small- 
brooke(f). The will is very untechnically and obscurely 
drawn, but such as it is, the intention of the testator is 
plain, to give the defendant his whole estate, to the dis- 
herison of the plaintiflF*s wife. The trusts of the term are 
determined when the part relating to the widow's jointure 
has been satisfied ; and it is reasonable to argue that the 
effect of the will was to give the defendant a legal estate of 



(a) Al. & N. 366. (6) 2 Str. 1064. 

(c) 3 M. & S. 382. {d) 4 A. & E. 299. 

(«) 10 Co. 47. (/) Vaugh. 204. 
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freehold. The cases of the Mayor of Carlisle v. Blamire, 1841. 
Lord Derby v. Taylor^ and Fury v. Smithy do not apply. Murphy 
The two former were eases of actions of covenant against Lbadeb. 
(alleged) assignees, where there is no privity of contract; 
and the ilecision in the latter was merely that a convey- 
ance from the sheriff of an estate in which a defendant in 
execution had no interest, gave none to the purchaser. 
In this case no attempt was made to execute or register a 
deed to defeat the defendant's title, until after the 
defendant had been in possession; so that the rule of 
construction will apply, that when the effect of a statute 
would be to defeat an estate, it will be construed liberally. 
" A depriving power is to be construed strictly ; an 
exception to it liberally ;" Bex v. Faraday (a). The fact 
of some possibility of reverter being left to the heir-at-law, 
should not render the defendant incompetent to register. 
The object of the Registry Acts was to bring before the 
public all transactions relating to landed property, for 
which purpose the most comprehensive words are used. 
The words " parties concerned^*' in 6 Anne, c. 2, s. 3, 
evidently mean " parties interested;'* and the sort of 
interest which is sufficient is shewn by the 6th section, 
which allows any one or more of several grantors or 
grantees, &c., or a person having only an equitable estate, 
(as is plain from the mention of guardians and trustees^) to 
register ; nor is there any thing in the section to confine 
the meaning of ^^ grantees" to immediate grantees. The 
doubt, however, which arose as to whether or not it was 
so confined, gave rise to the 8 Geo. I. c. 15, an 
explanatory and remedial Act, which recites the mischief 
of so confining it, and proceeds to provide against such 

(a) 1 B. ic Ad. 281. 
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1841L^ a construction by the extensive wording of the enacting 
part. This case then must be within the remedy, as it is 
certainly within the mischief; for the objects of both 
father and son would be otherwise defeated. — Vin. Ab., 
Statutes, (E. 6.) 32, 51, 55; Eyston v. Studd (a); 
Co. Litt. 290, b (as to the eflfect of the word " declared" 
in 8 Geo. I.) ; Com. Dig. Parliament, R. 10, 13. Again, 
the defendant may be considered as having executed the 
memorial in his character of executor. The Act says 
*^ some or one" may register ; he is one of the executors, 
and has taken out probate. 

Cur, adv, v, 

Pennefather, C. J. — The question is one upon the 
construction of the Registry Acts, 6 Anne, c. 2, and 
8 Geo. I. c. 15, viz., whether the conveyance of August 
19, 1836, by J. Leader the elder, to J. Leader the 
younger, was or was not duly registered as of the day on 
which the registration bears date, pursuant to the operation 
and eflFect of the Registry Acts. The objections to the 
mode of registration seem confined to one, viz., whether 
the defendant had such an interest in the subject matter 
of the deed as under the Acts entitled him to register that 
instrument. [His Lordship here stated the facts of the 
case.] It was argued by the defendant's counsel, that the 
defendant took a freehold interest under the will. I do 
not agree with them in that ; I think that under the will 
the defendant took a beneficial interest for his life, pro- 
vided the term of years so long continued ; not a freehold 
but a chattel interest ; and in the whole of the premises, 
and not merely a part. John Leader the elder appointed 

(a) Plowd. 467. 
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the defendant and Heri'ick his executors as well as ^^^' 
trustees; so that the position in which the defendant Murphy 
stands is that of joint tenant of the chattel interest, tenant Lbadbr. 
for life dependent upon years, and co-executor and co- 
trustee with Herrick under the will. After the death of 
J. Leader the younger, viz., on May 12, 1840, a convey- 
ance was executed by J. Leader the elder, to Burke, as 
trustee for the plaintiflF's wife, of the same premises as 
those comprised in the deed of August, 1836, evidently in 
derogation of the estate under the deed of 1836. This 
deed was clearly fraudulent as to those claiming under the 
deed of 1836, and such as the parties interested in that 
deed might well claim the protection of the Registry Acts 
to rid themselves of; whether it was executed by a person 
compos mentis or not is immaterial for the present consi- 
deration. Now, the other deed was executed in February, 
1840, and therefore would have been entitled to prece- 
dence ; but it is said by those claiming under the last deed, 
that they have a memorial duly executed, and that the 
effect of that must be to give priority to the deed of 1840 
over that of 1836, the registration of which, it is con- 
tended, is invalid. The main question then is, was the 
registration of the deed of 1836 valid or not? The objects 
and effect of the Registry Acts are to be considered in 
order to decide this question ; and in the first place, it is 
to be observed, that the Act of 6 Anne, c. 2, is an Act 
most peculiarly for the benefit of the public. Its object is 
to secure the public, and purchasers of all kinds, against 
frauds by private and fraudulent conveyances. Its title is, 
" An Act for the public registering of all deeds, con- 
" veyances, and wills, that shall be made of any honours, 
" manors, lands, tenements, or hereditaments." Its object 
is most comprehensive ; in fact, it appears intended to 
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1841. extend as £» as fraud itself can reach. The third section 
Murphy jg yery important, and seems to have been conceived in 
Leader, the same comprehensive spirit as the other portions of the 
Act : it provides ^^ that a memorial of all deeds and con- 
*^ veyances," executed after March 25, 1708, ^^ and of all 
^^ wills and devises in writing, where the devisor shall die 
** after March 25, 1708, for, or concerning, and whereby 
<< any honours, manors, lands, tenements, or hereditaments, 
*' within this kingdom may be any way saffected, may, at the 
" election of the party or parties concerned, be registered 
" in such manner as is hereinafter directed." Now, 
although these words in terms include only ^< deeds and 
conveyances," yet it has been held that every kind of 
equitable instrument, not carrying any legal estate, is 
capable of registry, and in this respect has as much effect 
as the most legal instrument in the world, even though it 
be not such as under the strict letter of the Act would be 
classed as a deed or conveyance. That is decided in 
BusheU V. Bushellj 1 Sch. & L. 102. It is observable 
further that in making this provision by the third 
section, there is no exception or reservation whatever. 
Every species of deed whereby lands may be affected, in 
any way whatever, is included (not merely every deed 
under which lands shall pass, either by present or future 
operation) ; and may be registered at the election of the 
parties concerned, in the manner prescribed by the Act 
Now, taking into consideration the generality of the 
language of that section, in connexion with the title and 
preamble of the Act, the question is, can we extend it in 
this case to the registration of the deed of 18«'}6 by the 
defendant, or not ? In so extending it, there is nothing 
contrary to the construction we put upon the Act; but 
on the contrary, it seems to me that by doing so, its object 
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would be best consulted, and the case brought within 1841. 
the very words as well as the spirit of it. A passage Murphy 
from 6 B. and C. 475, was cited by the plaintiff's counsel, Leader. 
to shew that the practice of giving effect to the equity 
of a statute has of late years been disapproved of, and 
that it is a practice ^^more honoured in the breach 
than the observance." I must pause before I can 
overrule the whole current of all the old authorities, 
which established (or were thought to do so in old times,) 
that when an Act of Parliament is of a beneficial nature, 
it is so to be construed as to extend the remedy. That 
is the principle to be extracted from them all, and I can find 
no authority to contradict it ; though certainly observa- 
tions may, from time to time, have been made from the 
bench as to the imprudence of extending it too fax. 
There certainly may be a great deal of caution to be used, 
and I agree with the plaintiff's counsel that the case in 
6 B. and C. was in its immediate decision quite well 
founded; that the attempt made to extend the Act 
in question there to the case then before the court was a 
wild one; and that Lord TenterderCs observations were 
quite correct. It was the case of a writ to compel an 
appearance in a local court, and not of an execution^ and the 
statute under which the sheriff is bound to pay the land- 
lord a year's rent clearly did not apply. I quite concur 
with all that was done by the court in that case, which 
leaves quite untouched the ancient rule of law, that when 
a case is brought within the meaning of, and mischief 
contemplated by an Act of Parliament, it shall by an 
equitable construction be also brought within its remedy. 
The rule is laid down more than once in Yin. Abr., 
Statutes, (E. 6.) 32, 56, &c. ; 5 Com. Dig. Parliament, 
R. 13, 15 ; and in Plowden, 465, 6, 7, there are numerous 
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1841. instances given of cases which being within the mischief, 
MuRPHT were held also to be within the remedy. Now I do not 
Leader, think that the case in 6 B. and C. at all intended to inter- 
fere with what for ages was the established rule of law. 
But it is remarkable that the very statute (a) on which 
Lord TenterderCs judgment was given in that case, came 
before Lord Eldon^ no mean lawyer, in the case of Dixon 
V. Smith, 1 Swanst. 457, and he, because it was a fit case 
for it, gave the Act a construction which it might 
reasonably bear; viz., that under a sequestration, the 
landlord was entitled to be paid a year's arrears of rent. 
Upon the language of the Registry Act, therefore, I 
think it was plainly within its object and meaning to 
extend its operation, and to give to persons any way 
interested the power to register the instruments under 
which they derive, if they wish to do so : and when we are 
called upon to give a construction to the subsequent parts 
of the Act, which may seem more doubtful, we are not to 
throw out of consideration the former parts, which clearly 
shew what is the object, the mischief, and the remedy. 
If nothing had preceded the 6th section, it might have 
been more doubtful than we think it is, whether the Act 
could have been extended by an equitable construction. 
The 6th section enacts that memorials of deeds and con- 
veyances shall be under the hand and seal ^^ of some or one 
^' of the grantors, or some or one of the grantees, his, 
" her, or their guardians or trustees ;" and the argument 
for the plaintiff upon this section was, that its meaning 
was so confined that no one was within it who was not 
actually a party to the deed, or a guardian or trustee for 
one of the parties. But I think we are warranted in going 

(a) 8 Ann. c. 14. 
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further to seek a construction which these words may bear ; 
and it has been put by the counsel for the defendant that 
" grantor" and " grantee" do not mean the immediate 
grantor or grantee, there being nothing personal to them 
in this right of registry. So far from being personal, it 
extends to the guardians and trustees of the grantor and 
grantee ; and the memorial need not be under the hands of 
aU the grantors, &c. but may be under the hand of only one. 
There is therefore no such strictness contemplated by this 
section as the defendant's counsel contends. There is 
another distinction observable, drawn from the first section 
of the 8 Geo. I. c. 15, itself; in one place it speaks of the 
immediate grantee, and in another it leaves the word 
" immediate" out, thus warranting an inference that more 
is meant in one case than in the other. However, what- 
ever may have been the construction to be put on the 6th 
section of the 6 Anne, it has received a very material 
explanation by the 8 Geo. I. c. 15. That is a declaratory 
Act, passed to remove doubts, and declaring what the law 
was under the 6 Anne ; viz., that the operation of the 
6th section is not confined to the grantor or grantee, but 
should extend not only to the parties themselves, but to 
their heirs, executors, administrators and assigns. When, 
therefore, we are now called on to construe the 6 Anne, 
we must look at it through the 8 Geo. I. c. 15, and take 
its true construction to be such as the 8 Geo. I. has 
declared it to be. Is the defendant then within these 
denominations? Was he at the time of executing the 
memorial one of the grantors or grantees, or one of the 
heirs, executors, administrators, or assigns, of a grantor or 
grantee? It would not, I think, be straining the Act too 
far to construe the defendant as the grantee (though not 
immediate) within the meaning of the Act ; but however. 
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1841. there are two other characters, which I think he did 
MuRPBY sustain; putdng out of the question the character of heir, 
Leadkb. which he certainly did not The first of these was that of 
executor ; and the section not requiring both executors to 
join, by the operation of the word '^executor" he b 
brought directly within that branch of the Act : without ex- 
amining whether qud executor he has any interest or not 
The other is that of assiffn. The case of the Mayor of 
Carlisk v. Blamirey 8 East, 487, was amongst others 
dted for the plainti£^ as an authority against holding the 
defendant to be an assignee. It was there held that the 
party was not assignee ; but the only wonder is that any 
one could ever have thought that he was. He had in point 
of fact no legal interest at all, the legal estate being in the 
mortgagee ; and it was impossible for any lawyer to have 
said that it was the case of an assignee. The case of Lord 
Derby v. Taylor , 1 East, 502, was just as plain ; no one 
could doubt the fact that the person sought to be charged 
was only an under-tenant and not an assignee. In Wilson 
V. Kntibleyj 7 East, 128, it is evident that it was only 
under the particular circumstances of the case, and on 
account of the express wording of the statute, that the court 
held the statute did not apply. Now the party here is 
assign as well as executor. I know he was not assignee of 
the entire interest, or what, strictly speaking, the law 
calls an assignee; but he was an assign within the 
meaning of the Registry Act, and he had that interest 
under the Act which was intended. Take the case of a 
person seized in fee, who settles his estate on himself for 
life, with remainder to another for h*fe, with a leasing 
power, and remainders over. He executes this power 
and dies. The party in remainder for life is not an 
assignee, but a remainder-man, and yet he may maintain 
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1841. 

an action of covenant, or distrain, as assignee of the murpht 
reversion. That is indisputable law, and recognised by j^kadrb 
cases of the highest authority. The same doctrine was 
held, under still stronger circumstances, in Harcourt v. 
Poh^ 1 Anderson, 273; TSjLstian v. Ropery Sir T. Jones, 
35 ; WhitlocKs case, 8 Rep. 71 ; Hotley v. Scot, Lofft, 316 ; 
and Isherwood v. Oldknoto, 3 M. and S. 382. It may be 
said that this is the case of a life estate carved out of an 
estate for years; but that is a distinction without a 
difference, as far as the application of the principle to 
this case is concerned ; as will appear from Co. Litt. 215, 
and Rogers v. Humphreys, 4 Ad. and E. 299. Upon these 
grounds I am of opinion, that the defendant is within the 
description and object of the Act, and therefore that the 
registry by him, in 1840, was good ; and consequently that 
the cause shewn must be allowed. 

Cause allowed, with costs. 



WILSON, in replevin, v. WILSON. 1841. 

Nov. 24. 

Napibr moved that the plaintiff in replevin might be A plaintiff in 

, i ^^_ , 111 replevin may 

at liberty to pay the sum of £92 mto court, under the plea pay money into 

of riens in arrear, by virtue of the 3 & 4 Vic. c. 105, s. 46, ""^ ^"/^^.^ 

which allows the defendant in any action (with a few ex- °* ^^^» ^' ^• 

ceptious) to pay money into court. Plaintiffs in replevin 

are in the position of defendants ; and although they are 

not expressly mentioned in this section, they must be held 

to be included within the meaning of it. As to the 

form of the order, the act says that the ** money is to 
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1841. " be paid into court in such manner and under such regu- 
W1L8ON « lations as to the payment of costs and the form of 
Wilson. « pleading, as the judges, or eight or more of them, shall, 

" by any rules or orders by them to be from time to time 

" made, order and direct." 

Pennefathbr, C. J. said, that he would confer with 
the judges of the other courts, before establishing any 
general rule. 

The following rule was afterwards made : — 

Let the plaintiff be at liberty to pay into the 
Bank of Ireland, with the privity of the 
prothonotary, to the credit of this cause, 
the sum of, &c.; the plaintiff under- 
taking to pay the costs, and in case of 
non-payment to suffer the defendant, in 
taking out the money, either to move for 
an attachment on a proper demand and 
service of the rule, or to sign final 
judgment for nominal damages, and the 
defendant to proceed at his peril (a). 

(a) This order follows the terms of the 34th general rule (1834). 
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The QUEEN atthe prosecution of HENRY CLAYTON, i84i. 
Supervisor of Excise, v, JOHN MARTIN. Aprii 27. 

November 25. 

A WRIT of certiorari had issued, directed to the magis- a special 
trates of the Court of Quarter Sessions of Enniscorthy, in the nated* by the 
county of Wexford. The return stated, that on the 26th of J^f^ed *bj 
June, 1840, at Enniscorthy, an information was exhibited fj^ ^^^^J^' ^y 
before the justices at Petty Sessions, by Henry Clayton, *"^^^^^jj ^'^*'" 
supervisor of excise, against the defendant, charging that decree, is not 

within four calendar months then last past, to wit, &c. at, take out an 

auctioneer's 

&c the defendant did exercise and carry on the trade license, or to 

procure the 

and business of an auctioneer in Ireland, without having assisunce of a 

taken out such licence as in that behalf was required by tioneer ; 

the statute in that case made and provided, whereby he^^^J^^ jy 

forfeited £100. That the defendant having pleaded not ^^Jf^j^'/^y^ 

guilty (before the justices at petty sessions), the prosecutor *^® ^^^^- ^' 

proved that the defendant, who was a sheriflF's officer and ,^*!*''*». . 

whether it is 

not licensed as an auctioneer, held a sale in the usual so repealed ? 
manner at Enniscorthy, on the 8th of June ; and that two 
cows were sold on that occasion by the defendant, who 
knocked them down to the highest bidder. That the 
defendant did not produce any witnesses, but said that 
inasmuch as he was a sheriff's bailiff, and the sale in 
question was held under a decree of the assistant barrister 
for the county of Wexford, he was authorised to act at 
such sale without being licensed as an auctioneer. That 
the Court of Petty Sessions gave judgment of acquittal ; 
and that this judgment was afterwards confirmed by the 
Court of Quarter Sessions. 
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^ ^^^' ^ Jbmi, for the crown, now moved that the judgment of 
Rboina acquittal and affirmation thereof appearing on this return, 
Mabtin. should be quashed. The statutes upon which the question 
turns, are the auctioneer's Act, the 54 Geo. III. c. 82, and 
the schedule annexed to it ; the 6 & 7 Wm. IV. c. 75, s. 46, 
which authorises the special bailiffs (appointed by the 
assistant barrister under s. 41) to sell goods taken in 
execution by auction, without the assistance of a licensed 
auctioneer; the 1 Vic. c. 43, s. 3, which repeals the 
clauses in the 6 & 7 Wm. IV. c. 75, relating to the appoint- 
ment of special bailiffs, and consequently (as we contend) 
also repeals the above mentioned 46th section of the same 
Act; and the 6 Geo. IV. c. 81, ss. 2 & 26, stating the new 
duties payable by auctioneers, and the penalties for not 
taking out licences. The effect of all these enactments 
is, that the schedule of the 54 Geo. III. comes into full 
operation, as applied to this case ; the only clause which 
would have suspended its effect (viz. the 6 & 7 Wm. IV. 
C.-75, 8. 46) having been repealed by the 1 Vic. c. 43, s. 3 ; 
and the consequence is that the defendant is subject to the 
duties and penalties imposed by the 6 Geo. IV. c. 81. 
[Pernn, J. — Do you hold that a single sale held by a 
special bailiff, nominated by the party, is '^ carrying on 
the trade" of an auctioneer?] I do; Bex y. Vasey^ cited 
in Paley on Convictions, 94 (Ed. 1827), decides this point. 
[Perrin^ J. — The information in that case was materially 
different from this ; it was '^ for that the defendant did in 
" the capacity of an auctioneer, put up to public sale by 
*' way of auction, and did then and there sell, &c. divers 
" goods, &c. without first taking out a licence "(a); and 



(a) Paley Conv. App. 532 (Ed. 1827). 
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Lord Mansfield distinguished that case from Rex v. Littley(a) 1841. 
observing that one act thus described was sufficient.] — Rkoini. 
ICrampton, J. — The information in this case certainly does Martin. 
not charge the act as specifically as the case referred to.] 
— [Pemn, J, — Is it quite clear w?iose officer the special 
bailiff is; the plaintiff's or the sheriff's?] — As between the 
plaintiff and the sheriff, he is the plaintiff's officer, being 
nominated by him ; but as between the plaintiff and the 
public, he is the sheriff's. As sheriff's auctioneer, he 
should be licensed ; as will be evident from comparing the 
24th section of the 54 Geo. III. c. 82, with the concluding 
part of the schedule. [JSwrftw, J. — If the sheriff were to 
hold the sale himself, ought he to be licensed as an 
auctioneer ?] I think clearly so. 

Cur, adv. vult. 

Pkrrin, J. delivered the judgment of the court. (After 
stating the case) : — We are called upon to quash the acquit- 
tal and affirmation in this case, upon the point raised by the 
counsel for the excise ; viz. that a bailiff under a decree 
by an assistant barrister (and of course under a special 
warrant) is not authorised to sell by auction, or levy the 
amount, unless he is licensed as an auctioneer. We have 
been referred to the 6 Geo. IV. c. 81, s. 26, by the counsel 
for the commissioners, by which section it appears that 
any person carrying on the trade or business of an 
auctioneer without license is subject to a penalty of 
£100 ; and to the schedule of the 54 Geo, III. c. 82, by 
which it appears that there is a duty of ten pence in the 
pound payable on the price of all goods and chattels sold 
by auction, not otherwise therein charged, and not exempt 



(a) 1 Burr. 613. 

g2 
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18 41. by law. We were further referred to the 6 & 7 Wm. IV. 
Rboini. ^^ ^5^ g^ 4g^ which enacts that the bailiffs to be appointed 
Mabtin. under that Act to execute the decrees of the civil bill 
court shall have full power and authority to sell goods 
taken in execution by them by public auction, without the 
assistance of a licensed auctioneer : and to the 1 Vic. c. 43, 
8. 3, which repeals so much of the 6 & 7 Wm. IV. c. 75, as 
relates to the appointment of bailiffs to execute those 
decrees, as provides for payment of fees or poundage 
to them, and as repeals the 36 Geo. III. giving one shilling 
to the sheriff for a special warrant. From this it was argued, 
and we are called on to infer, that before the 6 & 7 Wm. IV. 
c. 75, the sheriff and his special bailiff could not sell goods 
taken in execution without the assistance of a licensed 
auctioneer ; that the 46th section of that Act is repealed 
by the 1 Vic. c. 43, s. 3 ; and that the sales under civil 
bill decrees, which, when executed by bailiffs under the 
6 & 7 Wm. IV., were exempt from the intervention of a 
licensed auctioneer, are by this section of the I Vic, when 
executed by the sheriff or his bailiff, subject to such inter- 
vention. And thence we are called upon to reverse and 
quash the judgment of the justices and of the Court of 
Quarter Sessions, and hold that the defendant in executing 
a civil bill decree under the sheriff's warrant, and selling 
the defendant's goods taken thereunder, according to its 
exigency, in the ancient and accustomed manner by public 
cant or auction, exercises the trade and business of a 
public auctioneer, and not being licensed so to do is 
subject to a penalty of £100. The consequence of this 
would be that no sale under any civil bill decree for any 
sum, however small, in any part of the country, however 
remote, can take effect without the presence and assistance 
of a licensed auctioneer. Now I am by no means satisfied 



Digitized by 



Google 




FIFTH VICTORIA, 85 



that the courts below were in error, or that the sheriff or 
other officer, in executing the process of the court and in 
performing his ancient duty in levying its executions by 
public cant, does exercise and carry on the trade and 
business of an auctioneer, within the meaning of the 6 Geo. 
IV. c. 81, or 54 Geo. III. c. 82 ; or that he is thereby 
required to take out a licence as an auctioneer in order to 
enable him, when he cannot procure the attendance of 
such a person, to act in obedience to the writ of the court 
whose officer he is, paying a duty of £5 upon that licence, 
entering into a bcnd^ and complying with the other excise 
rules. When we look into the provisions of the 54 Geo. III. 
c. 82 ; the security required by the 7th section, for the 
delivery of catalogues, &c. and the payment of all sums 
becoming due for auction duty on such sales; the 11th, 
alluding to the case of the business of an auctioneer being 
carried on in partnership, and plainly contemplating a trade 
in which a partnership might exist; the 12th, making the 
duties a charge upon the auctioneer; the 13th, as to the 
delivery of catalogues ; the 15th, as to the account of the 
sales; the 24th, shewing that all sheriff's sales under 
executions on judgments are exempt from duty, though 
requiring the auctioneer (that is, the public auctioneer, if 
one should be employed) who shall sell the goods there- 
under, to return an account, and the sheriff to certify it ; 
it clearly appears to my understanding, that notwith- 
standing the schedule to which we have been referred, 
goods sold under decrees or other legal process are not 
liable to duty, and that it was quite a mistake to suppose, 
as was argued, that by that schedule they were rendered 
so liable. That they were not, while the 6 & 7 Wm. IV. 
c. 75, s. 46, was in force, is conceded ; and the repeal of 
that (if it be repealed) which merely affects the auctioneer's 
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1841. licence and not the duty on the goods, can hardly be aaid 
Reoina \jq render them liable thereto. As before the statute the 
Martin, sheriff might and often was bound to sell, and is not by 
law entitled to charge auctioneer's fees, and as in so doing 
he could not be considered to carry on and exercise the 
trade of an auctioneer, and as no duty is payable in respect 
of such sales, I think he is not bound to take out a licence, 
paying stamp duty thereon, in order to execute the duty 
of his office. Turning then to the 6 Geo. IV. c. 81, which 
is ^^an Act to repeal several duties payable on excise 
<^ licences, and to impose other duties in lieu thereof, 
'^ and to amend the laws for granting excise licences," I 
find among other traders in matters or business subject to 
the excise laws and chargeable with excise duties '^ persons 
" exercising or carrying on the trade or business of an 
^^ auctioneer, or selling any goods or chattels, lands, tene- 
^^ ments, or hereditaments, by auction," mentioned as 
subject to a duty of £5 upon every excise licence taken 
out by them (a). By the 8th section, every such person, 
&c. besides the auctioneer's licence, shall take out a licence 
to deal in, retail, or vend any articles requiring a special 
excise licence, before he shall sell such goods by auction ; 
or shall be subject to the penalty for dealing in such articles 
without licence. It is to be observed, that this enactment 
is equally stringent with the former ; and if the sheriff 
or his officer is liable to a penalty for not having an 
auctioneer's licence in every case, he is equally liable 
for not having the licence of the particular trader whose 
exciseable stock he has taken in execution. I cannot 
think that it was the meaning or intention of the legis- 
lature to require every sheriff or other officer executing 

(a) Schedule to s. 2. 
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the process of the law to take out such licences, or to 
procure the assistance of a licensed auctioneer. There is 
no duty payable on such sales ; and there is therefore no 
reason to clog the execution of the process of the law by 
such provisions. The officer, when he sells under a^./a. 
or venditioni exponas^ does not exercise the trade or 
business of an auctioneer ; though where he does use the 
assistance of an auctioneer, the goods even then being 
exempt from duty, the auctioneer must make a return, 
certified by the sheriff, to prevent fraud by the auctioneer 
interpolating other goods. There can be no danger of 
such misconduct by a sheriff, who must pay the proceeds 
to the party. The statute does not require him to use the 
assistance of an auctioneer, nor does it forbid him to sell; 
and though the 46th section of the 6 & 7 Wm. IV. c. 75, 
seems to imply that in the creation of a new officer it was 
thought necessary expressly to give him this sanction, yet 
the inference therefrom appears to me to be that the 
subsisting and ancient officers had that authority (otherwise 
why confer it upon the new?) rather than that they had 
not ; BO that even if that section be repealed, which seems 
questionable, I think the argument it furnishes is against 
the prosecutor, viz. that previously to it sheriffs and other 
officers had their original authority unimpaired by those 
excise laws which were passed to regulate certain trades, 
and to raise certain duties of excise in respect thereof; 
and which were not intended to interfere with or clog the 
execution of legal process by the officers of the respective 
courts of law and equity. The masters in chancery are 
authorised to sell lands and properties under decrees by 
public cant or auction, and these sales are exempt from 
duty. They do not use the assistance of a licensed 
auctioneer, and they have never been considered, by 
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conducting those sales, to carry on the trade and business 
of an auctioneer. If they, in selling those large estates 
by public cant, are not to be considered as using and 
exercising such trade and business, we are of opinion that 
a special bailiff under a civil bill decree selling goods in 
execution, generally of a trifling amount, is much less so. 
For these reasons we think that the judgment of acquittal 
and affirmation should stand, and that this motion should 
be refused. 

Rule refused. 



1841. 



Nov, 26. 



SCOTT V. M*AULEY. 



The court Macartney moved to discharge a rule which had been 
allowed the 

venue to be obtained upon the 20th of November, upon the usual 
changed onan^_. , , - , ri« 

affidavit by the affidavit, to change the venue from the county of the city 

torney, where^ of Dublin to the county of Donegal, on the ground that 

o° the^everiu ^^^ order had been obtained on an affidavit made by the 

thedefendajirs defendant's attorney, and not by the defendant himself; or 

affidavit could ^jj^t the said order migfht be dischar&red, and the venue 

not be pro- ^ ° 

cured from the retained, the plaintiff undertaking to give material evidence 

country in 

sufficient time, in the county of the city of Dublin. If the defendant is 

in the country, he should make the affidavit himself; 

Biddell V, Smith(a) ; Henderson v, George {b). In Walsh 

V. Murray (c), where the attorney's affidavit was admitted, 

the real defendants were a corporation. Here, the only 



(a) 2 Dowl. 219. 



(6) 1 Jebb «c S. 490. 
(c) Batty, 641. 
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excuse given is, that the attorney wrote to the defendant lQ^l» 
for an affidavit, but received no answer in time in conse- Scott 

V, 

quence of the irregularity of the mails. This is not a M'Aulby. 
sufficient reason. 

Dohertyj contra. — Under the circumstances, the attorney's 
affidavit is quite sufficient. In the first place, the attorney 
swears that to his own knowledge the cause of action arose 
in the county to which it is sought to change the venue ; and 
the nature of the action (for assault and battery) warrants 
such a positive allegation. Again, the reason given for 
the defendant not making the affidavit is quite sufficient ; 
viz. that in consequence of a heavy fall of snow the 
affidavit could not be forwarded from the country in time 
to have the motion made before the four last days of term. 
There is no general rule, either here or in England, 
making it necessary for the affidavit to be made in all cases 
by the party himself. 

P£NN£FATH£R, C. J. Said, that the court saw no reason to 
discharge the order to change the venue in this case. That 
the general rule indeed was, that die affidavit should be 
made by the party who was best acquainted with the circum- 
stances of the case ; but that there were exceptions to it. 
For instance, the defendant might be ill, or he might be 
prevented by the act of God (which was in effect the 
present case) from making the affidavit himself; or the 
action might be one brought against a corporation. His 
lordship alluded to an analogous case in the Exchequer 
upon a redemption bill, where the tenant having been 
prevented by a fall of snow from reaching Dublin in suf- 
ficient time to lodge his money, was allowed to avail 
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1341. himself of a lodgment he had made with (yOrady^ C. B., 
Scott ^x his country residence (a). 

M'AULBT. 

Let no rule be made on the first part of 
this motion, but upon the terms of the 
plaintiff hereby undertaking to give ma- 
terial evidence upon the trial arising in 
the county of the city of Dublin, let 
the said order be discharged, and let the 
venue in this cause be retained. Let 
the plaintiff pay the defendant the costs 
of this motion. 



(a) 8m Smythe*M Landl. & Ten. 859, note; 1 Jones, 146. 



END OF MICHAELMAS TERM. 
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AROIJED AND DETERMINED 

m THX 

COURT OF QUEEFS BENCH, 

IN IRELAND, 

IN HILART TERM, IN THE FIFTH YEAR OF 
QUEEN VICTORIA. 



BASTABLE t;- REARDON. . ^^^' . 

Jon. 11. 

Freeman moved that all further proceedings in this if an attor- 

. - . . . , , ney's bill of 

action (which was assumpsit by an attorney upon certain costs contains 

bills of costs) might be staid, and that the several bills of ^^g^ (whether 

costs which had been served by the plaintiff on the c^ne'S^this 

defendant might be referred to the proper officer fo^^ ^^the att^r. 

taxation, and that it should also be referred to the protho- ney brings an 

*^ action upon the 

notary to ascertain whether there was any sum due to the bill in this 

conrt,the court 

plaintiff upon foot of them; the defendant's attorney has power, by 

its inherent 

undertaking to pay to the plaintiff's attorney such sum as jurisdiction, 

should be declared due ; and that the plaintiff should of the stotute 
produce all documents -and give an account of all payments ^ ^^^^r Uie ' 
upon oath, &c. It appeared that the bills of costs upon ^^^h^^^^n 
which the action was commenced, did contain one taxable j»»PP^cat»o» 

' for this pur- 

item, via. for a writ issued in an action in one of the ij^ by a de- 

fendant, the 
superior courts, but in which of them it did not appear, undertaking to 

pay the amount 
found due upon 

Freeman, — Whether any part of the business was done *"?^^ Tf* 
in this court or not, the circumstance of the action havinir defendant's 

" attomejfi 

been commenced here gives the court jurisdiction over Jieid, that it 

was sufficient 
the bills of costs which are the subject matter of the 
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18 42. action. The party haviog sought redress here, must take 
Babtablb it with all its iocidents, and admit the power of the court 
Reabpon. over him for the purposes of this motion. The court has 
a common law jurisdiction, independent of the statute 
7 Geo. II. c. 14, as is shewn by the Anonymous cases in 12 
Mod. 251 9 and 2 Chit Rep. 155. In the latter case, the 
court said, ^' that though the statute as to taxation of costs 
** applies only to particular cases, and bills of a particular 
** description, yet the court still retains and has always 
** exercised a right, as at common law, to direct taxation 
^* of other bills of costs ; such is the constant practice." 
The case of The King v. Bach {a) is another strong 
authority as to the inherent jurisdiction of the court over 
its own officers. Tidd's Practice, 327, 329 (9th edition). 
If the plaintiff should object that the defendant has not 
offered an undertaking on his part to pay the amount 
found due, the case of Watson v. Postan (b) (which also 
recognises the common law jurisdiction) shews that this 
may be dispensed with. Williams v. Griffith{c). Here 
however, the defendant's attorney has given an undertaking, 
which is quite sufficient. 

Joshua Clarke^ contra. — It does not appear that any item 
of the bills of costs was for business done in this court, 
and that being the case, the court has no jurisdiction 
either at common law or by statute, to refer them for 
taxation. The jurisdiction of the court attaches only 
where there is an item for business done in the court in 
which the action upon the bills is pending, and the mere 
pendency of such action is not sufficient Ex parte King{d) ; 



(a) 9 Price, 349. (6) 2 Cr. & J. 370. 

(c) 8Dowl.414; 6Mees. & W.32. (rf) 3 Ney. & M. 437. 
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Burton v. Chatterton(a) ; Clutterbuck v. Combes{b) (where 1842. 
Littledale^ J. stated that the Anonymous cases referred to by Babtablb 
the defendant here, were no longer the law) ; DagUy R»abdom. 
V. Kentish (c); Weymouth v. Knipe(d). No distinction 
can be taken between untaxable business and business 
done in another court ; for the latter cannot be said to have 
been done by the attorney in his capacity of an officer of 
^At^ court, which alone would give jurisdiction over him. 
In Williams v. Griffith (e)y the taxable items were for 
business done in the same court; and though no under- 
taking by the defendant was there required, the circum- 
stances of the case must have been the reason for not 
requiring it, for the general rule is certainly otherwise. 
Hobby y. PritcJiard{f) ; Rogers v. Peterston(g) i 1 Arch. 

Pr. by Chitt. 79 (Ed. 1840). [Pennefather, C. J We 

should like to have an opportunity of looking into all the 
authorities; and we shall therefore take advantage of 
the interval between this and next term, to consider the 
case, and make a well-considered rule upon the subject.] 

Cur, adv. r. 

Pennefather, C. J. — This was a case argued on the 
25th of November, on a motion by Mr. Freeman. Upon 
that occasion, counsel for the defendant moved that pro- 
ceedings might be stayed, and the bills of costs served by 
the plaintiff on the defendant be referred for taxation, &c. 
(His lordship here stated the notice of motion at length.) 
This motion was resisted on the part of the plaintiff, on 
two grounds ; the first was, that the case was not within 



(a) 3 B. & Aid. 486. (6) 5 B. & Ad. 400. 

(c) 2 B. & Ad. 411. (</) 3 Bing. N. C. 387 ; 3 Scott, 

(e) 6 M. & W. 32. 764. 

(/) 2 M. & W. 124. (g) 7 Dowl. 187. 
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1842, the statute, inasmuch as it did not appear that any part 
Bastablb of the business comprised in the bills of costs was done in 
Rbabdon. this court ; and the second was, that this court possessed 
no common law jurisdiction to make the rule applied for. 
The statutes upon this subject are the 2 Geo. 11. c. 23, s. 23, 
EngKski and the 7 Geo. II. c. 14, s. 9, Irish. The words 
in both statutes are identical, and therefore the English 
decisions bear directly upon cases in this country. Now 
it was not disputed by Mr. Freeman^ that no jurisdiction 
is given under either statute, unless some part of the 
business was done in the court in which the application is 
made. But though it appears, in the case before us, that 
no part of the business was done in the Queen's Bench, 
where the action on the bills of costs was brought, yet it 
appears that the defendant was an attorney of this court ; 
that some of the items were taxable, and that though the 
business specified in them was not done in this court, yet 
(as it was urged, and we think with reason) as the action 
was brought in this court by an attorney belonging to it, the 
case (though it did come within the statute) came within 
the inherent jurisdiction of the court at common law ; that 
therefore such an order as is sought was consistent with the 
rules of common law and called for by the justice of the 
case; and that the court had jurisdiction over its own 
officer, independently of any statute. Such seems the 
rule in England under similar circumstances, and if so, 
d fartwrii it should be the rule here ; for in England the 
costs are taxable by the officers of the particular courts, 
whereas the same officer has power to tax costs for all the 
courts here(a). A great many cases were referred to on both 
sides; but I think the fair rule may be thus shortly stated, 

(a) 1 & 2 Geo. IV. c. 53, s, 37. 
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as it exists in this country, viz. : that whether any part of 1842. 
the business comprised in the bill of costs has or has not Babtablb 
been performed in this court, if the attorney suing on that Rbabdon. 
bill has brought an action in this court, it is immaterial 
(for the purpose of referring the bill for taxation) in what 
court the business is done, if the items be taxable, I think all 
the authorities may be resolved into that proposition ; and 
it is founded on a rule of the existence of which (though 
disputed by the plaintiff's counsel) I think there can be no 
doubt ; viz. that there is in this court an inherent juris- 
diction over its own officer to order his bill to be taxed, 
the defendant undertaking to pay what shall be found due, 
provided some item {one would be sufficient) be taxable. 
If there be one taxable item, it gives the court the power 
of viewing the case as that of an attorney bringing an 
action as such, and of compelling its officer to do justice. 
The rule, as at present existing, is I think substantially 
laid down in Hullock on Costs, 614; ^^ If an action be 
'^ commenced in the King's Bench upon an attorney's bill, 
^^ that court being thereby possessed of the cause, has a 
^^ power to refer such bill for taxation, although no one 
'^ item in it was for business transacted in the King's 
" Bench." That position is laid down by Baron Hullock^ 
a judge entitled to the very highest respect, and it is also 
supported by an authority which fully bears him out, viz. : 
Evans v. Bevis^ in 2 Barnardiston, 182. There are other 
cases which I shall refer to, which go upon the same 
principle, and concerning which no doubt can be enter- 
tained. In ex parte Prickett, 1 New R. 266, it was observed 
by the court, as the foundation of their judgment, ^' that 
^^ the court of King's Bench had held that where an 
" attorney was employed they might refer his bill for 
" taxation, though it contained no law articles." The 
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Anonymous case in 2 Chitt. Rep. 155, is a strong authority 
to establish the jurisdiction of the court, independently 
Rbardon. of the statute, to interfere in cases like the present. The 
three judges there all say, ^' that though the statute applies 
^' only to particular cases, and bills of a particular descrip- 
*^ tion, yet the court still retains and has always exercised 
^^ a right, as at common law, to direct taxation of other 
^* bills of costs ; such is the constant practice." In the 
case of The King v. Bach^ 9 Price, 349, the order which 
was made was founded on their inherent jurisdiction; 
Richards^ C. B.(a) observing, that the court did not 
derive their jurisdiction in that instance from the statute 
2 Geo. II. but that their authority rested entirely upon 
the control which the court inherently possessed over its 
own officers. Graham, B. and Garrow, B. both stated 
their concurrence, [n that case, though the crown was a 
party, the solicitor for stamps, the officer of the crown, 
was held to have acted as an officer of the court ; and the 
court dealt not only the measure of justice applied for 
here, but, as his conduct appeared oppressive, they ordered 
him to refund the sum disallowed on taxation with interest. 
Now, in this case, so much is not applied for ; but every 
thing that is applied for here was sought in that case, 
and granted. The case of Wilson v. Gutteridge, 3 B. & C. 
L57, is not exactly similar, but it is of a similar kind ; anc} 
the court there observed that they had a paramount juris- 
diction, independently of the statute, to refer an attorney's 
bill for taxation. Burton v. Chatterton, 3 B. & Al. 486, 
(which was cited in this case) was relied on there. In 
Springate v. Springate, 1 Salk. 332, which was a case 
before the statute, it was held that no rule ought to be 

(a) Page 354. 
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made for referring an attorney's bill, unless there was an 1842. 

action pending thereon ; from which it would appear that Bastable 

the court considered themselves possessed of an inherent Reardon. 

jurisdiction. I confess that I myself had always thought 

the law to have been as I have stated, and I think that my 

jwn practice when at the bar could have furnished a great 

many instances in support of this view. One case in 

particular I remember. Murphy v. Hayesy which occurred 

before Mr. Baron Pennef other ^ sitting in the Equity 

Exchequer. That was a motion to stay proceedings at 

law, till costs should be paid, an action having been 

brought on the bill of costs ; with the usual undertaking 

to pay the costs when taxed. The motion was entitled, in 

the Equity Exchequer, " in the matter" of the attorney ; 

and it was brought forward as a personal application against 

the attorney. It was objected, that it would be oppressive 

to make the client pay in a case in which he had no 

interest ; and it was also objected that the motion ought to 

have been entitled in some suit. But PennefatheVy B., said 

that was unnecessary, because the application was not 

founded on the statute, but this was a jurisdiction derived 

from its common law authority ; and the court would not 

permit its own oflScer to act oppressively. Pennefather^ B., 

seemed to consider the matter as one of every day's 

practice. I think there are other cases, where the party is 

not an attorney, to which the court extends its jurisdiction, 

if there be a cause depending. For instance, it is every 

day's practice to refer cases on bills of exchange (if the 

defendant does not choose to go to trial) to the oflScer of 

the court, even where the party is not an attorney. This 

and other familiar instances would tend to shew that the 

exercise of this jurisdiction has rather been enlarged than 

contracted of late years, for the purposes of justice. But 

H 



Digitized by 



Google 



98 CASES IN HILARY TERM, 

1842. however that may be, the same doctrine, as to attorneys, is 
Bastable repeated in several very late authorities. In Williams v. 

V. 

Rbardon. Griffith^ 6 M. and W. 32, (where the court took time to 
consider, in order that there might be an uniformity of 
practice,) the question was not as to the power of the 
court, but as to the terms which should be imposed ; the 
principle was recognised, the only proviso attached to the 
rule being, that the bill of costs should contain one taxable 
item ; and it appears from the judgment of Alderson^ B., 
(p. 35,) that it was the want of a taxable item merely that 
occasioned the refusal of the rule in Dagley v. Kentish^ 
(there cited) *2 B. and Ad. 413. Where there is no 
taxable item, the case stands upon the same footing as an 
action for any other description of work and labour. But 
I do not think any well considered case can be found con- 
tradicting the position that where the bill contains one 
taxable item, i. e. an item for business done by an officer 
of the court as such, whether it be done in the particular 
court in which the application is made or not, the court 
possesses an inherent jurisdiction to interfere. I think 
there was some confounding, in the argument, of the 
meaning of ^^ taxable items" as applied to business done in 
this court, and as applied to business done as an officer of 
the court, distinguished from an ordinary case of work and 
labour. Now in this case, although no part of the business 
for which the present action is depending was done in 
this court, yet there are items which give this court juris- 
diction at common law. We think it is reasonable that 
the party in an application of this kind should agree to 
pay what should be found due upon taxation ; and if it had 
not been made part of the terms of the notice, the omission 
might have affected the costs ; but as it is, we think that 
the undertaking which has been given is a reasonable and 
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suflScient one. The defendant has asked for nothing which ^842. 
he does not obtain ; and therefore, and as he has oflFered Bastable 
all the terms which we now impose, we think the plaintiff Rbardon, 
should pay the costs of this motion ; particularly as by his 
strenuous opposition he has not entitled himself to any 
favour from the court. 

Let the defendant's motion be, and the same is 
hereby granted upon the foregoing terms, 
as sought by his said notice, &c. ; the sum 
(if any) appearing due to the plaintiff to be 
paid by the defendant forthwith after the 
amount thereof shall have been so ascer- 
tained by the prothonotary. Let the 
plaintiff pay to the defendant the costs of 
this motion. 



1841. 



Nov. 15. 



The QUEEN v. HOUSTON. i842. 

Jan, 13. 

The Judgment of the court below, on a demurrer taken Upon the 

trial of an in- 
by the prisoner in this case, (which was that of an indict- dictment for a 

misdemeanour, 
ment for an unlawful combination under the 2 &3 Vic. c. 74) the judge of 

Assize gave 
judgment al- 
lowing a de- 
murrer taken 
by the pri- 
soner ; upon which the Crown brought a writ of error in the Court of Queen s Bench, 
and that court gave judgment, reversing the judgment of the court below. In the term 
following that in which this judgment of reversal had been given, the Crown having 
moved that the prisoner should be brought up to receive sentence : Held, that this 
court had no power to pass sentence, or to do more than reverse the judgment of the 
court below. 

h2 
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1842. having been held by this court, on writ of error brought 
Regina by the Crown, to have been erroneous (a), 



V, 

Houston. 



Blackbumey A. G., now moved for judgment against the 
prisoner (i). 

Napier, contra^ for the prisoner. — There is no ease where 
upon an acquittal the Crown has brought a writ of error ; 
and the reason is, that the Crown is not prejudiced by the 
judgment. The course to be pursued is plain, viz., to 
indict the prisoner again, and then if the matter be pleaded 
in bar, no diflSculty can arise ; for a plea of atdre fois 
acquit can prevail only where there has been an acquittal 
by verdict ; 1 Chit. Cr. Law, 457 ; and that upon a 
suflScient indictment ; Vauxs case (c). But when the 
judgment is against the prisoner, he has no other way of 
getting rid of the effect of it, except by bringing a writ of 
error. 1 Roll. Abr. 747, K. ; 3 Inst. 214. I do not indeed 
contend that the Crown has no pmoer to bring a writ of 
error in such a case ; but it is an anomalous proceeding. 
At all events there is no dictum or authority to shew that 
the court will, upon such a writ of error being brought, 
ever do more than reverse or affirm the judgment ; on the 
contrary, the cases all go to establish the general principle 
that the power of the court is confined to reversal or 



(a) 2 Jebb and Symes, 690. (By a misprint, the case was there stated 
to have been argued in 1839, instead of 1840, before Foster, B.) — See 
also 2 Cr. & D. C. C. 10. 

(Jb) The Attorney-General had some days previously moved for a 
capias against the prisoner, to compel his appearance. After some dis- 
cussion, however, the prisoner by his counsel undertaking to appear, the 
issuing of the capias was dispensed with : and the prisoner this day ap- 
peared accordingly, having been served with notice from the crown office. 

(c) 4 Co. 44. 
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affirmation; Rex v. Bourne (a); 3 Inst. 210; Rex v. ^ 1842. 

Ellis (b) ; Holland v. the Queen (c). The Crown ask this Reoina 

court not only to give judgment of reversal, but to add to Houston. 

that another judgment, viz., the judgment which the 

court below should have given. If the court below had 

overruled the demurrer, but omitted to pass sentence, the 

case would have been different ; it would have come before 

this court by certiorari^ no judgment having been given 

below. Hex v. Kenworthy (rf) was a case where there had 

been no regular judgment ; here there was a regular firuil 

judgment, viz., that the prisoner " go without day ;" and 

the prisoner was eventually discharged. But supposing 

the court to have power to pronounce sentence, it should 

have been pronounced last term, by way of amendment of 

the judgment of reversal they had already given. Until 

the end of the term, the judgment is in the breast of the 

court, but after that, it cannot be amended, even by 

consent. Rex v. Carlile (e) ; Rex v. the Justices of 

Leicestershire (f) ; Holland v. the Queen (ff\ where the 

court, on being referred to Rex v. Roe^ made this very 

distinction. I contend, therefore, that the prisoner should 

be discharged. 

Blackbume^ A. G., and Sir Thomas Staples, for the 
Crown. — The Crown was obliged to bring a writ of error, 
when a court of competent jurisdiction had pronounced an 
indictment which was perfectly good, to be wrong. The 
prisoner joined in error, and this court decided in favour 



(aj 7 A. & E. 58. (6) 8 Dow. & R. 173, 

(c) 2 J. & S. 375. {d) 1 B. & C. 711. 

(c) 2 B. & Ad. 971. (/) 1 M. & S. 442. 

(i^) 2 J. & S. 364. 
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1842^^ of the Crown ; thus putting the case in precisely the same 
Regina position as if the court below had overruled the demurrer. 
Houston. What then was to be done ? The demurrer was overruled, 
and the case undefended, the prisoner having deliberately 
chosen not to avail himself of the opportunity he had of 
trying the case upon the merits. Nothing therefore could 
remain but to pass sentence. There has been fio final 
judgment given; the judgment on the demurrer being 
more in the nature of a judgment on a plea in abatement, 
and the judgment of this court in Trinity Term merely 
an interlocutory one upon that particular matter. When 
the indictment has been once re-established by the judg- 
ment of this court, all that has taken place before falls to 
the ground. This makes a plain distinction between the 
present case and such cases as Hex v. Bourne, and Rex v« 
Carlile ; for the court are not here called on to correct or 
amend a record upon which final judgment appears, but to 
ffive that judgment. This is certainly a novel case, and for 
that very reason the absence of precedents should not pre- 
judice it In Mex v. Taylor{a)j it appeared that the prisoner 
was brought up for judgment and received sentence. 

O'Hagan, for the prisoner. — The argument for the 
Crown seems to rest on the assumption that a sentence is a 
necessary part of the judgment. That is not the case ; 
and the only question here is, was the judgment (for 
unquestionably there was a judgment) ^ final one ? If it 
were not, how could the Crown have brought a writ of 
error ? But Rex v. Taylor, which has been cited for the 



(a) 5 Dow. & R. 422. 
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Crown, is an authority to shew that the judgment upon 1842. 

demurrer is final. Reoiica 

I'. 
Cur. adv. v. Houston. 

Pennefather, C. J., haying been absent during the 
argument, the judgment of the court was delivered by 

Burton, J. — The indictment in this case was for a mis- 
demeanour, viz., unlawful combination and ribbonism. To 
this indictment a demurrer was taken, because it concluded 
contra formam statuti; the objection being that it ought to 
have been contra formam statutorum. This demurrer was 
argued at the assises, and judgment was given for the 
prisoner, allowing the demurrer ; against that judgment a 
writ of error was brought in this court, and having been 
argued, the court were of opinion that the judgment so 
given for the prisoner was erroneous, and accordingly 
adjudged that it should be reversed. The counsel for the 
Crown then suggested that in addition to the reversal of the 
judgment below, this court ought to award a judgment of 
condemnation against the prisoner for the offence charged 
in the indictment, and thereupon pronounce a sentence 
against the prisoner. It must be admitted, that this 
demurrer being to an indictment for a misdemeanour, and 
not for a felony, the prisoner is not, upon a demurrer 
taken by him being overruled, entitled to answer over to 
the offence charged, but that judgment may thereupon 
pass against him for the offence charged by the indictment. 
But the question is, whether, judgment upon the demurrer 
having been (though erroneously) given for the prisoner, 
this court adjudging it to have been erroneously allowed, 
is thereupon authorised or bound to condemn and sentence 
the prisoner to punishment ; or whether it has not properly 
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^ 1Q^2. discharged its duty by an adjudication of reversal only- 
Regina Upon the precise point in question, no case has been cited ; 
Houston, but on the other hand, and as a general proposition, 
several cases have been cited, shewing that when an 
erroneous sentence has been pronounced in the court 
below, this court upon a writ of error brought will not 
amend or correct that error by awarding a different 
sentence, but exercise their jurisdiction upon it by 
reversing the judgment altogether. These cases are, the 
King v. Ellis^ 5 B. & C. 395 ; the King v. Bourne^ 7 Ad. 
and Ellis, 58; and the Queen v. Holland^ 2 Jebb and 
Symes, 375. Now in this case the judgment below is a 
final judgment of acquittal. That final judgment is all 
that upon the record we have to deal with, and therefore 
unless some authority, or at least some principle in crown 
pleading, on writs of error, can be shewn, to make it incum- 
bent on the court to go further, and make an exception in 
the present case to the general rule, we ought to abide by 
that general rule. The only ground for such a proceeding 
in the present case, as it occurs to me, seems to be this : 
that in indictments for misdemeanours, the criminal court 
acts upon demurrers, as in civil cases, that is, it considers 
the demurrer as a confession of the facts, putting the law 
only in issue; and therefore if the law be against the 
prisoner, he is considered as being found guilty of the fact ; 
and this is so far correct. It then appears that upon a 
writ of error brought hy a defendant, in a civil case, against 
the disallowance of a demurrer by him, the court of error 
will only reverse or affirm the judgment given against the 
defendant ; but that if the judgment be against the 
plaintiff upon the demurrer, and tlie court of error on a 
a writ of error brought by the plaintiff reverse that judg- 
ment, it will not only reverse the judgment of the court 
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below, but also give such judgment for the plaintiff as the 18 42. 
court below ought to have given. And it may therefore Regina 
be suggested that in a prosecution for a misdemeanour, Houston. 
the court of error might act upon an analogy to such a 
proceeding in a civil case, considering the prosecutor as 
being in the nature of a plaintiff. But it does not appear 
to me (at least without express authority upon the subject, 
and none has or I believe can be cited,) that such an 
analogy ought to be acted upon, and the rather, because 
in favour of the subject there is an analogy in crown pro- 
ceedings of an opposite nature ; namely, that on an indict- 
ment for a misdemeanour the prosecutor will not generally 
be allowed a new trial on the ground of the verdict being 
against the weight of evidence, although the party indicted 
will. In this case the demurrer is put out of the question 
by the reversal of the judgment given upon it, and there is 
nothing to prevent the prosecution of the prisoner to con- 
viction by the ordinary course of law. 

The prisoner was discharged. 



1841. 



June 1, 4, 8. 

BOYCE V. JONES. 1^2^ 



Jan, 13. 

Trespass for taking the plaintiff's compass. Plea, not A vessel 
guilty. At the trial before Crampton^ J., at the sittings voyage from 

after Michaelmas Term, 1840, it appeared that the plaintiff iin ig not 

liable to pay 
toll to the 
Skerries 

light-house. — The Skerries Act, 3 Geo. II. c. 36, Eng., is binding on Ireland. 
Ports in Ireland are not " foreign" ports within the meaning of that Act. 
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was owner of the Mercury steam-ship, and the defendant 
proprietor of the Island and Light-house of Skerries^ off the 
Welsh coast ; and that in May, 1840, the Mercury made a 
voyage from Cork to Dublin, through St. George's 
Channel, when the defendant claimed a toll of one penny 
per ton, as due to him by the Mercury for this voyage. 
The taking stated in the declaration was a distress to 
enforce this right, made by agreement between the parties 
in order to try the defendant's title to the toll in question. 

The case turned upon the construction of the Skerries 
Act, 3 Geo. II. c. 36, (English) local and public, entitled, 
^^ An Act for confirming a patent granted by her late 
^^ Majesty, Queen Amu^ to William Trench^ Esq., deceased, 
^^ for erecting a light-house upon the island or rock called 
^^ Skerries^ and for the better maintenance of the said light- 
^^ house, and for making the duties granted for maintaining 
^^ the same perpetual ;" which, after reciting Queen Annis 
patent, empowered the patentees ^^ to demand, collect, 
<< receive, and take, of and from the masters and owners of 
** every ship, &c. passing, crossing, or sailing, in or through 
" St. George's Channel, by Holyhead or Wicklow, to or 
^^ fit>m any foreign port or place, or which shall pass or 
'^ cross the said channel, to or from any port, creek, or 
^^ place, in Great Britain, southward of Holyhead, from or 
" to Wicklow, or any port, creek, or place, northward 
'^ thereof, in the kingdom of Ireland, or that shall pass, 
" cross, or sail, from any port, creek, or place, northward 
** of Holyhead, either from any foreign, or other port or 
'^ place, and sail between Holyhead and the Calf of Man, 
" or any way in St. George's Channel, to the southward of 
" Dublin, and likewise from all coasters passing to or 
'* from any port, creek, or place, in Great Britain, north of 
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" Holyhead, from or to any other port, creek, or place 1842. 

- T 

" south thereof, the sum of one penny per ton coming into, Boycb 

^^ and the like sum of one penny per ton going out of, the Jombs. 

^^ said ports, places, creeks, or harbours, in Great Britain 

^^ or Ireland, as aforesaid, and double such duties for any 

'^ foreign ship, vessel, or bottom, passing, crossing, or 

^^ sailing in the like manner, according to their respective 

" burdens." The patent, which was recited in the Act, 

had previously authorised the demanding of a duty of one 

penny per ton on all vessels which should pass to, from, by, 

or near the Island of Skerries, ^' or should or might have 

" any benefit by the light-house" thereon. 

The learned judge, by the consent of both parties, sent 
to the jury, in the first instance, a collateral issue, viz., 
whether the Mercury^ on her voyage from CoA to Dublin, 
might have had any advantage from the Skerries' light- 
house. The jury found in the negative, and the learned 
judge thereupon directed them to find a verdict for the 
plaintiflF, which they accordingly did, with sixpence 
damages; and to this direction the defendant's counsel 
took a bill of exceptions ; insisting, first, that the Act of 
Parliament was not binding on Ireland ; secondly, that as 
it was proved that the Mercury had sailed on her voyage 
from Cork to Dublin in St. George's Channel to the south- 
ward of Dublin, the judge should have told the jury that 
the toll was due, and the distress lawful ; and thirdly, that 
he should have told the jury that the ports of Cork and 
Dublin were " foreign ports" within the meaning of the 
Act. 

Rndcliffj for the defendant, in support of the exceptions, 
argued upon the construction of the statute, as explained 
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1842. by the patent, which was recited in the preamble, and 
BoTCB which evidently contemplated very extensive benefits to the 
Jones. patentee in return for the advantages derived from the 
light-house. Mason v. Armitage {a) shews that the pre- 
amble may be called in aid to throw light on the enacting 
part. The plaintiff's vessel may be considered as coming 
under the class of vessels mentioned in the Act as sailing 
" to or from ^^f^ ports ;" or if the court are against this 
construction, then as within the clause ^^ or any way in St. 
" George's Channel to the southward of Dublin." That 
ports in Ireland may be called ybrei^, is shewn by a variety 
of Acts of Parliament, and decided cases ; 8 Eliz. c. 13 ; 18 
Car. 2, c. 2 ; 32 Car. 2, c. 2; 20 Car. 2, c. 7, s. 5 ; 31 
Car. 2, c. 2 ; 1 W. & M. c. 12 ; 2 & 3 Anne, c. 14, s. 6 ; 
5 Anne, c.29,s. 12; 5 Geo. I.e. 18, ss. 8, 20; 8 Geo. I. 
c. 18; Battersby v. Kirk (h)\ Lane v. Bennett {c); 1 
Dodson's Adm. Rep. 205. The definition of the word 
" foreign," given by the court in Bex v. Walker (d), was 
" beyond the seas," and on this account only Scotland was 
held not to be foreign. The Acts 12 Car. 2, c. 18, 
(amended by the 26 Geo. III. c. 60,) and 18 Geo. III. c. 
42, contain an express provision that Ireland, or Irish 
ships, are not to be considered foreign with reference to 
those Acts; shewing that otherwise they would be so. 
" Foreign" cannot be confined to places not under the 
British Government, because it is applied to the Colonies. 
The word is used in different senses, according to the sub- 
stantive to which it is joined; Jacob's Law Diet. 
" Foreign." As to the objection that this Act is not in 
force in Ireland, that question is concluded by the 6 and 7 



(a) 13 Ves. 35. (6) 2 Bing. N. C. 584. 

(c) 1 Tyr. & Gr. 441. (d) 1 W, Bl. 287. 
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Win, IV. c. 79, which recites the Skerries Act, and by s. 64 1842. 
gives a power of distress for the tolls to " any person Boyce 
entitled to receive the same." Jonbs. 

Gayery and T. B. C. Smithy contra. — The right of the 
British Parliament to bind Ireland was negatived by the 
23 Geo. Ill, c. 28, and 22 Geo. III. c. 53, (Eng.) 
repealing the 6 Geo. I. c. 5 (Eng.), which had declared 
that right; and Yelvertm's Act, 21 and 22 Geo. III. c. 
48 (Irish), declaring how far the English statutes pre- 
viously passed should be binding on Ireland, does not 
extend to such a case as this. The 6 and 7 Wm. IV. c. 
79, (referred to by the defendant's counsel,) is in our 
favour, for it leaves the Skerries' light-house still in the 
possession of the patentee, while (by s. 55,) it gives an 
express power to the Commissioners, &c., under the Act, to 
sue in respect of the tolls which are transferred to them, in 
any British or Irish court. But supposing the Act to 
apply to Ireland, this case does not come within it. The 
meaning of it evidently is, only to include the cases of 
vessels which can receive any benefit from the light ; and 
it was proved at the trial that vessels from Cork to Dublin 
never approached nearer to it than forty miles, and seldom 
nearer than fifty ; the utmost distance at which the light 
ever could be seen being 18 miles. If there is no benefit, 
the toll is unreasonable, and therefore illegal; 2 Inst. 220. 
Even if the patent could be called in aid upon this argu- 
ment, there is nothing in it to support the defendant's 
view ; on the contrary, it states the object to be to tax 
vessels which ^^ might have any benefit" from the light, 
and uses the expression passing " by" the island, which 
implies an approach within the range of the light, either in 
the ordinary course of the voyage, or in consequence of 
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stress of weather. If there be any ambiguity in an Act 
Hke this, imposing a tax, the construction is to be in favour 
of the public ; Gildart v. Gladdone (a) ; Scales v. 
Pickering (b) ; Guthrie v. Fisk (c) ; Cosher v. Holmes (d) ; 
Stourbridge Co. v. Wheeley (e) ; Waterhouse v. Keen (/) ; 
Derm v. Diamond (g) ; Webb v. the Manchester and Leeds 
Railway Co. (h) ; Regina v. Rtucoe (i) ; Trinity House v. 
Sorsbie (j) ; Matson v. Scobel (A) ; Pole v. Jonson (t) ; 
Smithett V. Blythe (m). As to the argument that " foreign" 
is to mean Irish, there is no technical meaning attached to 
the word, but its interpretation must depend on the 
context, which, as well as the obvious intent of the statute 
in this case, clearly negatives such a construcdon. In 
many of the anteunion statutes Irish ports are contradis- 
tinguished from foreign ones. If Irish vessels were foreign 
within this Act, then they would be subject to double duty 
by the express words of it: but such has never been 
attempted to be imposed. With respect to the argument 
founded on the words " or any way in St. George's 
" Channel to the southward of Dublin," the plain and 
grammatical mode of construing the passage is to take this 
clause, not by itself, but in connexion with what went 
before ; and by comparing the map of the Channel with 
the Act, it will be evident that the cases of vessels sailing 
in a diagonal direction in St. George's Channel are those 
alone whidi are contemplated, and not those of coasters. 



(a) 11 Ewt, 685. (b) 1 Moo. & Payne, 205. 

(c) 3 B. & C. 185. ((0 2 B. & Ad. 597. 

(c) 2 B. & Ad. 792. (/) 4 B. & C. 200. 

(g) 4 B. & C. 245. (A) RaUway Cases, 576. 

CO 3 Nev. & P. 428. (j) 3 T. R. 768. 

CA) 4 Burr. 2258. (/) 2 W. Bl. 764. 
(m) 1 B. & Ad. 509. 
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Blackburney in reply. — The extent of the obligation ^ ^^^' ^ 
created by the patent was to pay tolls in respect of vessel? BorcB 
which passed by or near the light ; but this remuneration Johbs. 
to the patentee, which was merely founded on the benefit 
conferred, was found to be wholly inadequate to the support 
of the light, and in consequence the Act of Parliament was 
passed, by which the inquirj'^ as to whether any particular 
vessel received any benefit from the light was altogether 
superseded. The intention of the Act was not, as con- 
tended, to exclude Irish coasters; for instance, a vessel 
sailing from Belfast to Waterford, Wexford, or Cork, would 
come directly within the words " from any port northward 
" of Holyhead, in St. George's Channel, to the southward 
" of Dublin." As to the " double duties on foreign 
ships ;" the term " foreign ships," is a technical expression, 
referring to the definition in the English Navigation Act, 
12 Car. 2, c. 18, and therefore no argument can be drawn 
from the use of the word ^^ foreign" in a distinct member 
of the sentence, employed as applicable to a different 
subject matter. 

Cur. adv. vuU. 

Burton, J., delivered the judgment of the court. — 
(After stating the case :) The defendant's title to the toll 
in question was founded upon the English Act of Parlia- 
ment of the 3 Geo. IL, c. 36, and the letters patent therein 
recited. Upon this Act of Parliament two questions were 
raised, and these were the questions discussed upon the 
argument of the bill of exceptions. First, whether this 
statute was binding on Ireland; and secondly, whether, 
supposing it to be so, under the true construction of the 
statute, vessels sailing from Cork to Dublin through St. 
George's Channel were subject to the toll thereby 
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^ 1Q^« , given. It was contended on the plaintiff's part that the 
^^^^ statute of the 3 Geo. II., which gives this toll to the 
Jones. defendant, (being an Act of the English Parliament, and 
passed before the union between England and Ireland,) is 
not binding upon vessels in Irish ports; and that no 
distress for the toll in question could be legally made in 
Ireland. Little stress was laid upon this objection by the 
plaintiff's counsel; it was felt that the Act of 21 and 22 
Geo. III. c. 48, commonly called Yelverton's Act, and the 
recognition of the rights created by the Skerries Act, 
which is found in the 54th section of the 6 and 7 Wm. IV. 
c. 79, had removed the foundation on which it rested. It is 
enough to say therefore that, on the first point, we are of 
opinion with the defendant ; and this brings me to the 
construction of the Skerries Act, which is the second 
question made upon this record. The defendant's counsel 
contended, first, that as it appeared on the evidence that 
the Mercury had sailed on her voyage firom Cork to Dublin 
in St. George's Channel, to the southward of Dublin,, the 
toll claimed by the defendant was thereby due, and the 
taking for the same legal ; and that the judge should so 
charge the jury, and direct them to find a verdict for the 
defendant; and secondly, that Cork and Dublin were, 
within the true intent and meaning of the said statute, 
" foreign ports ;" and thai upon that ground also, the 
defendant was entitled to a verdict. Under the statute of 
the 3 Geo. II., which I have called the Skerries Act, the 
defendant, who is the proprietor of the island of Skerries, 
and the light-house thereon, is clearly entitled to toll from 
vessels passing through and across St. George's Channel, 
within certain limits, and certain limitations specified in the 
Act. The plaintiff contends that vessels passing between 
Cork and Dublin are not within the limits specified by the 
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statute, and therefore not subject to the toll. The de- 
fendant contends that they are so subject, upon the two 
grounds relied upon in the exceptions tak^ by him to the 
charge of the Judge. I shall proceed to examine these two 
in their order. There are four cases put by the statute, in 
which vessels, passing through or across St. George's 
Channel, are- subjected to the toll in question. First, 
vessels sailing through St. George's Channel by Holyhead 
or Wicklow, to or from any foreign port or place. Secondly, 
vessels which shall pass or cross St. George's Channel, to or 
from any port, creek or place in Great Britain, southward 
of Holyhead, from or to Wicklow, or any port, creek or 
place, northward thereof, in the kingdom of Ireland. 
Thirdly, vessels that shall pass, cross, or sail from, any 
port, creek or place, northward of Holyhead, either from 
any foreign or other port or place, and sail between Holy- 
head and the Calf of Man, or any way in St. George's 
Channel to the southward of Dublin. Fourthly, all coasters 
passing between any port or place in Great Britain, north 
of Holyhead, and any other port or place south thereof. It 
is plain that a voyage from Cork to Dublin cannot come 
within the terms either of the second or of the last of the 
four cases put. For the second applies to a voyage from 
Great Britain to Ireland across St. George's Channel, or 
vice versd ; and within certain limits. And the fourth 
applies to the case of coasters passing along the coasts of 
Great Britain within certain limits. But the defendant 
reads the third clause as if it were divisible into two, 
understanding the last member of the sentence, (" or any 
way in St. George's Channel, to the southward of Dublin,") 
to make a sentence by itself, and making thereby a fifth 
classin addition to that which I have mentioned as the fourth 
class ; and if this reading were allowed it would undoubtedly 
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1842, have entitled the defendant to a verdict ; for the Mercury did 
BoTCB certainly, upon her voyage from Cork to Dublin, sail some 
JoNBs, way in St. George's Channel to the southward of Dublin. 
But this construction not only does violence to the gram- 
matical meaning of the clause in question, but makes the 
particularity of the other clauses unmeaning and absurd; 
since all the other cases would be comprised in the gene- 
rality of the description (^^ vessels that shall pass, sail or 
cross, any way in St. George's Channel.") The best 
conmientary on this legislation is to be found in the map 
of the channel which was produced at the trial ; and which 
demonstrates to the eye the accuracy and clearness of the 
four cases enumerated with reference to that guiding prin- 
ciple of the statute ; namely, that compensation should be 
made for actual or probable benefit to be derived from the 
light-houses in Skerries, by vessels sailing in their neigh- 
bourhood. But the defendant, secondly, insists that if the 
voyage in question did not come within the third class, 
yet that it comes within the first class, since Cork and 
Dublin are within this statute, according to the argument, 
" foreign ports." And in order to establish this position, 
numerous English statutes were referred to by the de- 
fendant's counsel, in which it must be conceded that 
Ireland is called a foreign country, and Irish ports and 
places are called foreign ports and places; the statutes 
thus referred to being the Navigation Acts, beginning with 
the 18 Chas. II. c. 2. On the other side several statutes 
were cited, in which Irish, along with English ports and 
places, are contradistinguished from those which are, in the 
ordinary sense, foreign ports and places. The sense, there- 
fore, to be attributed to the appellative " foreign," in the 
Skerries Act, must be derived from the context, and the 
scope and intention of the framers of the statute, rather 
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than from the use (more lax or restricted) to which the 1842. 
same word may have been applied in other Acts of Par- Boycb 
liament Throughout this Act it is impossible not to see Jonei. 
that the legislature has distinguished foreigners from 
natives of Great Britain and Ireland, and foreign ports and 
places from ports and places in Great Britain and Ireland. 
Thus we find one of the objects of the Act, perpetuating 
and extending, as it does, the letters patent therein recited, 
is ^^ to oblige foreigners to pay double duties." Thus, 
vessels are subject to toll which sail ^^ by Holyhead or 
Wicklow," to or from any foreign port or place, &c., con- 
tradistinguishing in the same sentence Holyhead and 
Wicklow from foreign ports or places. Thus again, we 
find that foreign vessels from or to any of the said ports 
or places, in Great Britain or Ireland, are to pay double 
tolls, the result of which, upon the defendant's construction, 
would be that Irish vessels should alwajrs pay double ; yet 
that construction has not been contended for. And 
thus, again, we find in the last clause of this statute it is 
enacted, that the Act shall be deemed and taken as a 
public Act in all the courts of law as well of Ireland as of 
England; an enactment, which, whatever be its effect, 
shews pretty clearly that Ireland, and Irish courts and ports, 
were not to be deemed foreign within the purview of this 
statute. It may be added, that the construction I have 
thus put upon this statate derives much support from the 
language of the letters patent, as well as of the statute 
itself, perpetuating and extending those letters patent. 
The vessels subject to duty are in the charter described as 
those which should pass to, from, by, or near the Island of 
Skerries, or in sight thereof, or have any benefit from its 
light-houses. And, holding this principle in view, and 
looking at the channel map, the description of the classes of 

i2 
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1842. 
" BoVcB vessels made subject to the duty by the statute becomes at 

JoMxs. ^^^^ ^^^^ ^^^ consistent, and warrants the verdict found 
by the jury under the direction of the Judge. The rule 
of the court will therefore be to overrule the exceptions 
and to give judgment for the plaintiff. 

Pbrrin, J. said, that while he concurred in the judg- 
ment which had been pronounced, as to the construction 
of the Act, he wished to be understood as giving no 
opinion upon the question as to whether the Act was 
in force in Ireland or not. 

Let the exceptions be overruled, and judg- 
ment entered for the plaintiff. 



1841. 



Ma^5^. The DUBLIN AND DROGHEDA RAILWAY 

1842. COMPANY V. NASH. 

'^ « ' 

Jan, 13. 

Held, tiiata Debt for calls. The declaration alleged that the defen- 
person who ® 

had executed dant was "a proprietor" of five shares in the Dublin 
the parliamen- 
tary contract and Drogheda Railway Company. The defendant pleaded 
relative to the 
Dublm and nil debet. At the trial before Crampton^ J., at the Nisi 

Railway Com^ pniLs sittings in this court, the formal proofs were made 

he1Sm^\im- ^n the plaintiff's part ; but it appeared in evidence that 
self, his heirs, 
executors, ad- 
ministrators, 

and assigns, to pay the amount he subscribed for, and then, before the Act incorporating 
the company had passed, sold his scrip in the stock market, was still liable to be sued 
for calls as a " proprietor " under the Act, though not specially named therein. 

The word " assigns," in the Dublin and Drogheda Railway Act, 6 & 7 Wm. IV. 
0. 132, when used in connexion with " subscribers, * means statutable assigns. 

Calls, regularly made after a rescinded call upon which nothhig had been paid, are 
not void under the 96th section of that Act. 
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in May, 1836, before the Act of Parliament incorporating 1842. 
the company(a) had passed, the defendant had assigned Railway Co. 
or sold his shares (or scrip, as the shares were then Nash. 



(a) 6 & 7 Wm. IV. o. 132, local and pubHc, passed the 13th of August, 
1836. The following are the prbcipal proyisions of it relating to this 



Section 1, after reciting the advantage of a railway from Dublin to 
Drogheda, and that the several persons thereinafter named were willing 
at their own expense to carry the undertaking into execution, enacted, 
that those persons (naming them) " and all other persons and corpora- 
" tions who have subscribed or shall hereafter subscribe towards the said 
" undertaking, and their several and respective successors, executors, 
" administrators and assigns, shall be and they are hereby united into' a 
** company for making and maintaining the said railway and branch 
'* railways,*' &c. to be a corporation under the name of the Dublin and 
Drogheda Railway Company, (under which name they were to sue and 
be sued,) and to have various powers specified in the act. 

Section 3 enacted, " that it shall be lawful for the said company to 
<' raise amongst themselves any sum of money for making and main- 
" taining the said railway and other works by this act authorised, not 
'* exceeding in the whole the sum of six hundred thousand pounds, the 
" whole to be divided into shares of one hundred pounds each, and such 
« shares shall be numbered, beginning with number one, in arithmetical 
« progression, and every such share shall be distinguished by the number 
** to be applied to the same, and the said shares shall be and are hereby 
** vested in the several parties taking the same, and their several and 
" respective successors, executors, administrators and assigns, to their 
" proper use and benefit, proportionably to the sum they shall severally 
*' contribute ; and all persons and corporations, and their several and 
« respective successors, executors, administrators and assigns, who 
" have subscribed or shall severally subscribe for one or more share or 
« shares, for such sum or sums as shall be demanded in lieu thereof, 
" towards the said undertaking and other the purposes of the said 
*' subscription, shall be entitled to and receive in proportionable parts 
*' according to the respective sums so by them respectively paid, the net 
'* profits and advantages which shall arise or accrue from or by the 
*' rates, tolls, and other sums of money to be received by the said 
" company, as and when the same shall be divided by the authority of 
" this act." 

Section 96 enacted, " that no proprietor of any share on which any 
** call shall have been made, shaU, after the day appointed for the pay- 
*' ment of the same, be allowed to vote, either personally or by proxy, 
" at any meeting of the proprietors of the said company, or to act or 
*< vote as a director at any meeting of the said directors, until the money 
* called for in respect of sueh share shall have been fully paid." 
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1S42. called) ; the sale having been effected in the market by 

Railway Co. the broker of the company. It appeared, also, that the 

Na8h. scrip, at the time of that sale, was commonly sold in the 



Section 117 enacted, "that the said company shall and they are 
'* hereby required at their first or some subsequent general meeting, and 
'* afterwards from time to time as occasion may require, to cause the 
*' names of the several corporations and the names and additions of the 
" sereral persons who shall then be, or who shall from time to time 
** thereafter become entitled to shares in the said undertaking, with the 
'* number of the shares which they are respectively entitled to, and the 
•* amount of the subscriptions paid thereon, and also the proper nnn^r 
" by which every share shall be distinguished, to be fairiy and distinctly 
** entered in a book to be kept by the said company, and aftor sndi entry 
" made to cause their common seal to be affixed thereto ; and the said 
« company shall from time to time cause a certificate or ticket with the 
** common seal of the said company affixed thereto, to be ddivered to 
" every such proprietor on demand, specifying the share or shares to 
*< which he is entitled in the said undertaking, such proprietor paying to 
'* the said company the sum of two shillings and six-pence, and no more, 
'* for every such certificate or ticket ; and such certificate or tidiet shall 
** be admitted in all courts whatsoever as primd facie evidaioe <^ the 
'* title of such respective proprietors, their sucoessors, executors, ad- 
** ministrators, or assigns, to the share or shares therein specified ; but 
** the want of such certificate or ticket shall not hinder or prevent the 
** proprietor of any of the said shares from selling or disposing thereof." 
A form for the certificate was subjoined. 

Section 123 enacted, ** that the directors to be appointed as aforesaid 
*' shall have power from time to time to make sudi calls of money from 
*' the subscribers to and proprietors of the said undertaking for the time 
** being, to defray the expenses of and to carry on the same, as they 
'* from time to time shall find necessary :" and after providing for the 
amount, time, and place of payment, proceeded to enact "that the 
" respective owners of shares in the said undertaking shall pay their 
" rateable proportion of the monies to be called for, as aforesaid, to such 
" persons, and at such times and places, and in such manner, as shall 
" be appointed as aforesaid ; and if any owner or proprietor for the 
<* time being of any such share shall not so pay such his rateable pro- 
" portion, then and in such case, and as often as the same shall happen, 
*' he shall pay interest for the same after the rate of ^ye pounds per 
** centum per annum, from the day appointed for the payment thereof up 
" to the time when the same shall be actually paid ; and if any owner 
** or proprietor for the time being of any such share shall neglect or 
, *' refuse to pay such his rateable proportion, together with interest 
" (if any), then or at any time thereafter it shall be lawful for the said 
" company to sue for and recover the same in any of his mi^sty's courts 
" of record, by action of debt or on the case, or by bill, suit, or infbr- 
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stock market. The book in which the names and shares 1842. 

" » ■ ^ 

of the proprietors were entered, and which is made Railway Co. 

evidence by the 125th section of the Act, was produced; Nash. 



*' mation ; or the said directors may and they are hereby authorised to 
*' declare the shares belonging to such owner to be forfeited, and to order 
*' such shares to be sold ;" proyiding for notice to be giyen before for- 
feiture, and for various details attending the disposal of the shares. 

Section 125 enacted, '* that in any action to be brought by the said 
" company against any proprietor for the time being of any share in the 
** said undertaking, to recover any money due and payable for or in 
" respect of any call, it shall be sufficient for the said company to 
" declare and allege that the defendant, being a proprietor of a share in 
*' the said undertaking, is indebted to the said company in such sum of 
*' money as the calls in arrear shall amount to, for a call or so many 
" calls of such sums of money upon a share belon^ng to the said 
*' defendant, whereby an action hath accrued to the said company by 
" virtue of this act, without setting forth the special matter ; and on 
'* the trial of such action it shall only be necessary to prove that the 
*' defendant, at the time of making such respective calls, was a pro- 
" prietor of a share in the said undertaking, and that such call was in 
'* fact made, and that such notice was given as is directed by this act, 
" without proving the appointment of the directors who made such calls, 
" or any other matter whatsoever ; and the said company shall there- 
" upon be entitled to recover what shall appear due, including interest, 
" computed as aforesaid, on such calls, unless it shall appear that any 
** such call exceeded ten pounds per share, or was made payable before 
" the expiration of three calendar months from the day appointed for 
" payment of the last preceding call, or that notice was not given as 
" hereinbefore required, or that calls amounting to more than forty 
" pounds in the whole had been made in some one year ; and in order to 
*' prove that the defendant was a proprietor of such share in the said 
** undertaking, as alleged, the production of the book in which the said 
" company is by this act directed to enter and keep the names and 
** additions of the several proprietors from time to time of shares in 
" the said undertaking, with the number of shares they are respectively 
" entitled to, and of the places of abode of the several proprietors of 
" the said undertaking, and of the several persons and corporations who 
" shall from time to time become proprietors thereof or be entitled to 
" shares therein, shall be prind facie evidence that such defendant is a 
" proprietor, and of the number and amount of his shares therein," 

Section 128 enacted, " that it shall be lawful for the several pro- 
** prietors of shares in the said undertaking, and their respective 
" executors and administrators and successors, to sell and dispose of 
** any shares to which they shall be entitled therein, subject to the rules 
" and conditions herein mentioned, and the conveyance of such shares 
** shall be by writing duly stamped, and may be in the following words. 
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^ ^0^2, and it was also proved that the defendant had executed 
Railway Co. -^^hat was called the " parliamentary contract," viz. a deed 
Nash. dated Feb. 29, 1836, before the passing of the Act, 
whereby the several parties covenanted for themselves, 
their heirs, executors, administrators and assigns, that they 
would carry the railway into execution, and pay the 
several sums respectively subscribed for by them. The 
defendant was, and continued to be, registered in the 
company's books as the proprietor of the five shares in 
question. It was also proved that after the making of the 
first call, the directors entered into a resolution for a 
second call : this resolution, however, was rescinded by a 
subsequent one, no sum having become due, or been paid 
or demanded on account of the call so resolved upon and 
abandoned. The jury found a verdict for the plaintifis 
for £84, being the amount of the five calls: and two 
objections were taken by the defendant's counsel at the 
trial ; first, that the plaintifis had failed in shewing that 
the defendant was a ^^ proprietor" of the shares, according 



" or to the like effect," &c. The section then proceeded to give a form 
of transfer, and to proride that some secretary or clerk of the company 
should enter in a book to be kept for the purpose a memorial of the 
transfer, and endorse the entry of such memorial on the deed of sale ; 
and that until such memorial was made the seller should remain liable 
for all ftiture calls, and the purchaser have no interest in respect of 
the share. 

Section 196. — " And whereas the probable expense of making the 
" said railway and other works hereby authorised will amount to the 
" 8um of six hundred thousand pounds, and the sum of four hundred 
** and ninety-two thousand five hundred pounds, and upwards, has been 
" already subscribed for by several persons, under a contract binding 
** themselves, their heirs, executors, administrators and assigns, for the 
<* payment of the several sums by them respectively subscribed for ; 
*' be it therefore enacted, that the whole of the said sum of six hundred 
*' thousand pounds shall be subscribed for in like manner, before any of 
** the powers given by this act, in relation to the compulsory taking of 
** land for the purposes of the said railway, shall be put in force.'* 
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1842. 
to the averment in his declaration, and within the 125th ^^iZway Co! 
section of the Act ; and, secondly, that at all events the ^^^^ 
verdict should not be for more than the amount of the 
first call, the other four being null and void, as having 
been made by directors who were rendered incompetent 
by not having paid the amount of the call proposed by 
the rescinded resolution. A rule nisi having accordingly 
been obtained to enter a verdict for the defendant, or to 
reduce the verdict for the plaintiff to £16 16^. the amount 
of the first call, 

Richard Moore shewed cause. To ascertain the extent 
of the defendant's liability, it is necessary to consider his 
position both before and after the passing of the Act. 
First, before the passing of it, the existence of the par- 
liamentary contract, executed by him, prevented him 
from discharging himself from his liability. By that deed 
he and the other parties covenanted to pay the expenses 
of the projected rail-road, to carry it into execution, and 
to pay their shares when required; no provision being 
introduced to empower the parties to transfer their shares. 
If an action of covenant had been brought upon that deed, 
it would clearly have been no answer to say that the shares 
had been transferred; and it is equally clear that it would 
have been contrary to good faith to attempt to get rid of 
liability by an assignment, which, if good at all, might 
be made to a pauper. The next question then is, has the 
passing of the Act relieved him from the responsibility 
to which he was clearly subject previously ? The first 
section includes as members of the company all ^^ who 
have subscribed" or "shall hereafter subscribe" towards 
the undertaking ; the third gives those members power to 
raise £600,000 ; and the 196th, reciting that a certain 
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1842. portion of this sum had been ahready sabscribed under the 
Railway Co. contract, enacts that until the remainder should have been 
Nash. subscribed for in like manner, certain powers should not 
be in force. There are thus two classes of persons formed 
into a company, viz. those who had already subscribed 
and signed the contract, and those who had not, but who 
might hereafter subscribe by taking the shares which up 
to that period had been undisposed of; for this is the 
construction to be put on the words ^* who shall hereafter 
subscribe." The 121st section throws a liability to 
payment of subscriptions on these two classes of persons, viz. 
present and future subscribers ; and the 123rd, a liability 
to ccdls upon two other classes, viz. ^^ subscribers^ (present 
or future) ^^ to, and proprietors of, the said undertaking ;" 
plainly marking the distinction. The 128th section allows 
a ^'proprietor" to sell his shares in the manner there 
prescribed. In the case of the Thames Tunnel Company v. 
Sheldon(a) the court held that under a clause in a statute 
precisely similar to the 121 st section of this, '^ subscriber" 
meant a person who had signed the contract ; deciding for 
the defendant solely on the ground that he had not done 
so ; the inference clearly being that if (as here) he hcul 
signed the contract, he would have been liable. As to the 
second ground of the rule nisi^ relative to the reduction of 
the verdict, it is clearly untenable, for a power to pass 
resolutions to make calls must include a power to revoke 
them. 

Hatckell and Maley^ contra. — The defendant may per- 
haps be liable in an action of covenant upon the deed 
which he signed in 1836, to the parties with whom he then 

(a) 6 B. & C. 341. 
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contracted; but that is quite different from the present 1642. 
case, with which the parliamentary contract has nothing Railway Co. 
to do. At the time of its passing the defendant had no Nash. 
beneficial interest in the concern, as he had parted with his 
scrip ; the sale haying been effected by the broker of the 
company in the market, and, as it was proved, in the common 
and usual way. The shares were created, for the first time, 
by s. 3 of the Act; the scrip which had been bought 
antecedently, only conferring a right on the buyer to become 
a proprietor thereafter. There is no foundation for the dis- 
tinction contended forby the plaintiffs between ^^subscribers'* 
and ^^proprietors:" in the 123rd section those words, and 
*^ owners," are all used indiscriminately; and by that 
section an action for calls is given only against ^^ owners" 
and ^^ proprietors." But if there be a distinction, it is 
only as subscriber the defendant can be sued here ; and the 
declaration has described him as a proprieioT. He is 
not a proprietor, because he never was possessed of such 
shares as are created and described by the Act. \Perrin, J. — 
If this had proved a profitable transaction, and there was 
a distribution of the profits, would not the defendant be 
entitled to a share of those profits ?] The party to whom 
the scrip was transferred would be entitled to all the 
benefits arising therefrom. [Perrin^ J. — That might be 
so, as between him and his transferee upon their equitable 
contract ; but as between the defendant and the company, 
I think the defendant would be entitled.] The case of the 
Thames Tunnel v. Sheldon^ cited for the plaintiffs, decided 
that a proprietor was not to be charged as a subscriber : 
the converse of which is our case. The defendant could 
not become a proprietor until he declared his adhesion to 
the company after it had become constituted under the 
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1842. Act; which he never did. Foxy. Clifton (a); Bourne v. 
Railway Co. Freeth (b) ; Dickinson v. VaJpy (c). It was reasonable that 
Na8s. a hctis pomiteniuB should be left to a party who -might like 
the speculation in its first shape under the contract, but 
not in its more extended form under the Act. As to the 
second question, the words "after the day appointed," 
in s. 96, mean the day or^'TtaZ/^ appointed. 

J. H. Blake, in reply. — A contract under which shares 
in a company not yet incorporated by Statute might be 
transferred at the will of the party holding them, would be 
void; Josephs v. Pebrer(d); Davergier v. Fellows {e); 
BlundeU v. Winsor{f). To hold that the shares were 
transferable before incorporation, would be contrary not 
only to the general principle of law, but to the policy of 
this particular Act ; which (like all other Acts of the kind) 
contemplated and recited (ss. I & 196), the previous 
existence of a body of responsible persons, bound to con- 
tribute a certain amount. In the case of The Kidwelly 
Canal Co, v. Baby (g\ the court held that a person who 
had subscribed before the Act had passed could not with- 
draw his name, even with the assent of the chairman of 
the committee. That case also overrules the objection, 
that the defendant is described as a " proprietor " in the 
declaration, and not as a subscriber. He is a proprietor 

becatise he was a subscriber. 

Cur. adv. vult. 

Burton, J. delivered the judgment of the court — 
(After stating the case:) Two objections were taken at 



(a) 6 Bing. 776. (6) 9 B. & C. 632. 

(c) 10 B. & C. 128. ((0 3 B. & C. 639. 

(e) 5 Bing. 267. (f) 8 Sim. 601. 
(^) 2 Price, 93. 
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the trial to the verdict, and reserved for the consideration 1842. 

s , ^ 

of the court The first was, that the plaintiff had failed Railway Co. 
in shewing that the defendant was a "proprietor" of the Na«h. 
shares in question, according to the averment in his decla- 
ration. The second was, that the calls after the first call, 
were made without authority ; and that, at all events, the 
verdict should be reduced to the amount of the first call. — 
The first question turns upon the construction of the statute 
incorporating the company, the 6 & 7 Wm. IV. c. 132, local 
and public. The defendant had executed the usual parlia- 
mentary contract, and thus made himself a subscriber to 
the undertaking and entitled to the benefit of five shares 
therein. He had, subsequently, and before the passing 
of the Act, sold his shares ; but did he thereby discharge 
himself from his liabilities under the parliamentary contract? 
or did he thereby cease to be a subscriber to the undertak- 
ing? And it is to be observed, that under the 1st section 
of the Act, subscribers to the undertaking (both those who 
subscribed before, and those who subscribed after the 
passing of the Act) became (although not specially named 
as such), members of the corporation; and the shares 
which were before only scrip, became, under the second 
section of the Act, legally vested in such subscribers. 
The language of the first section is, " that certain persons 
^^ named, and all other persons and corporations who have 
" subscribed or shall hereafter subscribe towards the said 
" undertaking, and their several and respective executors, 
"administrators, and assigns, shall be and are hereby 
" united into a company, &c." The third section autho- 
rizes the company to raise, amongst themselves, a sum of 
£600,000, to be divided into shares, such shares to be 
numbered arithmetically, and the said shares are thereby 
vested in the several parties taking the same, and their 
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1842. several and respective successors, executors, administrators. 
Railway Co. ^^^ assigns, proportionably to the sums they respectively 
^2ln contribute. And the third section also goes on to provide, 
^^ that all persons and corporations, and their several and 
^Prospective successors, executors, administrators, and 
'^ assigns, who have subscribed, or shall severally subscribe, 
*^ for one or more share or shares, for such sum or sums as 
^^ shall be demanded in lieu thereof towards the said 
^^undertaking," shall be entitled to proportionable parts 
of the profits, &c. The defendant is not specially named 
in the Act, but it is plain under these enactments that the 
defendant is a member of the company, and, as such, a 
proprietor of the shares allotted to him in pursuance of his 
original subscription, and therefore liable in this action, 
unless, as was contended by the defendant's counsel, the 
person to whom the defendant had, before the passing of 
the Act, sold his scrip, is, as his assignee under the terms 
of the statute, to be deemed a member of the corporation 
and a proprietor, in lieu of the original subscriber. It is 
plain that, at common law, no such assignment could be 
valid ; the scrip or shares were but choses in action, and 
could not be assignable save by the provisions of a statute; 
and accordingly we find that in the 128th sec. of the Act 
there is a provision for such assignments, and special 
directions are given for the mode of transfer, with a 
provision therein, that until a memorial of the transfer be 
perfected in the manner therein specified, the seller shall 
remain and be held liable for all future calls, and the 
buyer shall have no share in the profits and no vote as a 
proprietor. The 196th section also shews that, of |the 
£600,000 to be subscribed for, under the third section, 
£490,000 had been abready (that is, before the passing of 
the Act,) subscribed for by several persons, under a con- 
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tract binding them, their heirs, executors, administrators, 1842. 
and assigns. Such is the language of the clause, and the Railway Co. 
defendant was, upon the evidence, one of those who had Nash. 
subscribed his proportion of that £490,000. Now, as the 
shares in question could only legally be assigned under a 
statutable provision, I apprehend that we are bound to 
take the word ^^ assigns" in these several clauses, as 
meaning statutable assigns, that is, persons whose title by 
assignment was perfected under this statute, or by some 
other statutable provision, such as bankruptcy or insolvency. 
Had the assignee of the scrip come in and exhibited his 
title, (as it appears some in this corporation did,) and 
been accepted as the proprietor by the company, and 
been registered as such, the case would then have differed 
materially from the case now before us. But it was not 
so done in this instance ; on the contrary, the assignee of 
the defendant's scrip never came in to claim his rights 
as such, and never was recognized by the company or regis- 
tered as a proprietor ; but the defendant alone remained, 
and was registered, as the proprietor of the shares in 
question. The case of The Kidwelly Canal Company v. 
Rabyi 2 Price, 93, cited in the argument, in many of 
its circumstances resembles the present, and one of the 
questions there decided, upon an Act of parliament very 
similar to that of the Dublin and Drogheda Railway 
Company, was similar to that which we are now called 
upon to determine, and the decision in that case is in 
conformity with the view of this, which I have thus taken. 
There is also a late case reported in 7 Meeson and Welsby, 
page 243, The Great North of England Railway Company 
V. Biddulphj which has an important bearing on the present 
case ; that case turned upon the construction of an Act of 
parliament very similar in its terms to the Act incorporating 
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1842. the plaintiffs ; and, althoagh the point arising in this case 
Railway Co. ^^g not decided in the English case, yet enough appears 
Na8h. in it to indicate the opinion of Baron Parke and his 
brethren upon it. Upon this question, therefore^ I am of 
opinion that the plaintiffs are entitled to a verdict The 
second question, which is, whether the verdict should not 
be reduced, turns upon the following facts, which appeared 
in the evidence. After the first call had been regularly 
made, a resolution for a second call was entered into by the 
directors of the company ; this resolution was, before any 
sum became due upon it, rescinded by a subsequent 
resolution, and of course nothing was paid or demanded 
on the foot of the so rescinded resolution and call. On the 
the defendant's part it was contended at the trial, that all 
the calls made subsequently to the rescinded second call 
were null and void, as having been made by directors who, 
under the 96th section of the Act, were incompetent to 
act or vote, inasmuch as they had not paid the money called 
for by the rescinded resolution. This ground was, however, 
little relied on, and in truth was all but abandoned by the 
defendant's counsel, upon the shewing cause against the 
conditional rule; and properly so, for there can be no 
doubt that the resolution relied on (after its being rescinded) 
was as if it never had been made, and that nothing ever 
was or could be done upon it. — The rule of the court will 
therefore be, that the verdict shall stand, and the cause 
shewn against the conditional rule be allowed with costs. 
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MAY V. HODGES, public officer of the Agricultural 1842. 

and Commercial Bank of Ireland. January\4,l5. 

When a judg- 
^j ment has been 

JNapier moved for liberty to issue a ^ezr^ facias asrainst ^^*^®d 

•^ ./ ^ against the 

certain members of the Agricultural and Commercial Bank, public officers 
, , - , , , of & Banking 

on a judgment obtamed against the public officer thereof, company, and 

The plaintiflF's affidavit stated that he had obtained a charge persons 

judgment against the defendant, (Hodges,) as public memberTof 

officer of the company, in Michaelmas Term, 1841 ; thsLtf^^^Jlf^Hf 

no payment had been made on foot of it ; that he had ^Vs'tm con^ 

made search in the stamp office for the last return of names ti^^e so, upon 

suchjudgment, 

of members of the partnership, and that John Chambers. ^^^^^ the 
^ ^ 6 Geo. IV. 

Philip Jones, John Bottomley, and William Bell, (against c. 42, s. 18; 

the proper 

whom the scire facias was now sought,) all appeared mode of 

thereby to have been members when the judgment was by ««>« ^cta» 
obtained; that he believed a receiver had been appointed pf^^ . ^ 
by the Master of the Rolls over the funds of the bank, *^^^^^[^^[i 
and that the plaintiff, before Michaelmas Term, had been ^ absolute in 
called on by notice to accept payment from the receiver ; instance, 
that he had intended to comply, but believed the receiver 
had not funds. That since judgment had been marked the 
plaintiff was requested by one of the public officers to issue 
execution thereon, not against any members who had paid 
up their calls, but against some who had neglected to do so, 
from a list to be furnished by the officer; and that the 
plaintiff was willing to do this, if advised by counsel. — 
This application is made under the 6 Geo. IV. c. 42, s. 18, 
which provides, "that execution upon any judgment in 
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1842. *^ any action obtained against any public officer for the time 
Mat « being, of any such society or copartnership" as mentioned 
Hoi>oB8. in the Act, ^^ whether as plaintiff or defendant, may be issued 
'^ against any member for the time being of such society 
" or co-partnership." The case of Cross v. Law (a), on 
the corresponding Act in England, (7 Geo. IV. c. 46,) 
deddes that a scire JbciaSf and not a suggestion on the roll, 
is the proper course; and as the persons sought to be 
charged here were members at the time of the judgment, 
and still continue such, the case comes within the first branch 
of the rule laid down by Lord Abinger (b\ according to 
which a scire facias might issue even without an application 
to the court. — An absolute order therefore should be 
granted now. 

Pbnnbfathbr, C.J., having some doubts aB to whether 
an absolute order, in the first instance, could be granted 
in such a case, against a person who was not a party to the 
record, the case stood over till the following day, when his 
lordship said that the court, upon looking into the case of 
Cross V. LaWf and consulting with the officer, were of 
opinion that an absolute order for a scire facias should be 
granted; the proper certificate from the stamp office of the 
registry under the 6th & 7th sections of the Act, being 
first produced, and mentioned in the rule* 

The plaintiff's affidavit and the stamp 
office return of members read ; Let 
the plaintiff be at liberty to issue a 
writ or writs of scire facias^ grounded on 
the judgment in this cause, against 
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J. Chambers^ P. Jones^ J. Bottomley^ and 1842. 
W. BelU all in said affidavit particularly May 
mentioned, as members^ for the time being, Hodobs. 
of the society or co-partnership called the 
Agricidtural and Commercial Bank of 
Ireland, for the purpose of recovering and 
enfcMTcing payment from the said several 
persons, of the sum of £357 175. \0d, 
sterling, being the amount of the debt 
and costs in this cause ; serving the said 
several persons with such scire Jhcias (a). 



JONES d. BURROWES v. LYNAM. 



1841. 



Nov. 23. 
1842. 
Ejectment on the title, to recover a portion of land Jan. 15, 19. 
forming part of the Commons of Saggart. This case came Where three 

, comniissioners 

before the court in Hilary Termj 1841 (6), upon a motion were appointed 

to set aside a verdict for the defendant, and a venire de novo sure Act for 

being then awarded, the case was tried at the sittings ^^y^g'^^^^^^ 

in this court, before Cramptony J., when a verdict ^^^^^^J^^t^^e' 

found for the plaintiflF, subject to the opinion of the court p^^X ^^sm^'' 

as to the validity of an award made in 1827, under the ^^^^ ^^ ^^^^^ * 

successor, and 

following circumstances, as they appeared at the trial, a proviso that 

the acts of any 

On May 31, 1816, an Act of Parliament (56 Geo* III. two of thom 

c. 25, local and public), was passed, to divide the Com- vajid; held, 

that this meant 
" any two of 
the three,*' and 
that an award signed by two after the death of the third (no sncoessor being appointed), 
was invalid, although there was evidence that the third had assented to the terms of it. 

(a) No scire facias is necessary in order to proceed to execution against 
the public officer himself; Harwood v. Law, 7 M. & W. 203. 
(6) 2 J. & S. 590. 

k2 
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1842. mons of Saggart, and thereby John Byrne, W. G. Baggot, 
J0NE8 and S. P. Lea^ were appointed commissioners for the 
Ltnam. purposes of the Act, and it was provided that in case of 
any of these three dying before the final execution of the 
Act, it should be lawful for the survivors to appoint others ; 
and the Act contained a proviso, that the powers vested in 
the original commissioners should be vested in the substi- 
tuted ones in the same way as if they had been originally 
appointed by the Act. One of the commissioners, 
W. G. Baggot^ died soon after the passing of the Act, and 
JET. Robinson was appointed in his place by the surviving 
commissioners. After Robinson's appointment, proceedings 
took place by him, Byrne, and Lea, towards the partition, 
division, and allotment of the commons ; and in the year 
1824, the three conmiissioners made an award, allotting 
to several of the -commoners several portions of the 
commons. That award, made by the three commissioners, 
was afterwards set aside for irregularity, on the ground, 
that notice of the meeting of the commissioners for the 
reading and execution of the award had been given for the 
26th of August, and the award was executed on the 
27th (a). After this, in the year 1826, Byrne died, and 
no other commissioner was appointed by the survivors to 
supply his place ; but in 1827, about nine months after his 
death, the two survivors. Lea and Robinson, signed an 
award in the same terms as that of 1824, which had 
been set aside for irregularity. This award was executed 
by the two commissioners on the 2nd, and enrolled 
on the 25th of Jime, 1827; and it was upon it 
that the lessor of the plaintiff rested his case. The 
defendant's counsel contended, that the signing of the 

(a) See I Hud. & B. 26. 
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award by two commissioners, th6 third being dead, was 18 42. ^ 

insufficient, notwithstanding the following proviso in the Jones 

second section of the Act: — ^^that all acts, matters, and Ltnam. 

^* things, authorized and directed to be done or executed 

'' by the commissioners herein named, or to be elected as 

" aforesaid, may be done and executed by any two of 

*^ them, and all such acts, matters, and things, shall be 

<^ as valid and effectual as if the same had been done and 

^^ executed by all the said commissioners herein named, or 

" to be elected as herein mentioned." — A rule nisi having 

been obtained to set aside the verdict, and enter a verdict 

for the defendant, 

Greencj Serjeant, shewed cause. — Although the award 
of 1824 was set aside, yet in terms it was precisely the same 
as that of 1827 ; and previously to its execution the three 
commissioners had gone through all the formalities required 
by the Act, and had investigated and decided upon the 
subject matter of it. One of them, however, having died 
before the new award, rectifying the informality of the first, 
had been signed, the award of 1827 was signed after his 
decease by the two surviving commissioners. Upon this 
it is argued that notwithstanding the provisions of the 
second section of the Act, by which acts performed by any 
two of the commissioners are declared to be valid, the 
circumstance of the death of one of the commissioners 
after the completion of the award, but before it was 
executed^ vitiates it altogether. But the act of signing the 
award being merely ministerial, it appears by no means 
necessary that if all have approved of it, all should sign it; 
nor indeed, as the acts of two are legal, does it seem 
necessary that the third should be alive at the time of the 
execution. In cases of ordinary awards, if it appears that 
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1842. the parties interested hare had the benefit of the advice 
J0NK8 and opinion of all the arbitrators, Courts of Equity 
Ltnam. will not set aside the award on an account oi a tedinical 
objection ; Goodman v. Sayer$ (a). The same rule may be 
found in another case, In re Pering and Keymer {b). By the 
42nd section of this Act the award is to be evidence ^^ of 
all matters and things therein contained." It states the 
agreement of all three commissioners to the award ; Mid 
at the trial it was proved that a copy of it had been 
left at the residence of the diird commissioner before 
engrossment, and that he had approved of it. If he had 
then put his initials to it, would it be contended that his 
death between the drawing and engrossing had altogether 
vitiated the award? Suppose a third conunissioner had 
been appointed in his place, would his signature to the 
award, of the merits or circumstances of which he could 
know nothing, not having been in the commission when it 
was agreed upon, have l^^alized it ? Or would the mere 
fact of his appointment have that effect, supposing that he 
did not sig^, which he need not have done according to the 
provision of the Act, which makes the signature of two of 
the three sufficient ? The 44th section of the Act gives 
an appeal ; why was this not made use of? These views 
are supported by Brooke v. Mitchell (c)^ and Doe d. 
Nicholson v. Middleton (J) ; and though the latter may be 
cited against us, yet on examination it will be found to 
bear out the principle, that all that is required in cases of 
this kind is the concurrence in judgment of the fiill body of 
commissioners or arbitrators, and not their united perform- 
ance of any ministerial Act. In that case substantial 



(a) Jac. & Walk. 249. (6) 3 A. & E. 245. 

(c) 6 M. & W. 473. (rf) 3 B. & B. 214 ; 6 Moore, 632. 
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acts remained to be done at the death of the third commis- 1B42. 

i ' 

gioner ; which was not the case here. Jonbs 

V, 



Richard Moore and JS. Holmes, contra. — The question is 
contained in a very narrow compass, and the last case 
cited is an express authority for the defendant. This 
award was signed by only two commissioners, the third 
having died six or seven months preceding. The question 
therefore is, whether it is competent under this statute for 
two surviving commissioners legally to perform this act. 
It is plain, on the first part of the second section, that the 
legislature having entrusted these duties to three commis- 
sioners, there is no ground for saying that two could 
exercise them. The case is analogous to that of powers 
given to several persons ; when one dies the rest are not 
empowered to execute it. The cases are collected in 
1 Powell on Devises, 240. But then comes the clause at 
the end of the second section, which gives validity to acts 
performed by any two of the commissioners ; but this is by 
any two of the three. The legislature clearly intended that 
three should always be in existence together, and for this 
purpose gave power of election in case of a death. Besides^ 
it is impossible to say that circumstances might not have 
arisen between the preparing the draft and the death of the 
third commissioner, which, had he been alive, would have 
altered his views as to the award ; and up to the time of 
signing, the commissioners had power of altering and 
re-modelling. — Grindley v. Barker (a) ; Rex v. JVhitaker(b) ; 
DaUing v. Matchett (c). 

T. B. C. Smith replied. 

Cur, adv. vult. 



(a) 1 B. & p. 229. (6) 9 B. & C. 648. 

(c) WiUes, 216. 



Ltman. 
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18*2- Pennefathbr, C. J. (After stating the facts of the 

JoNBs case :) It was competent for the two surviving commit- 
Ltnam. sioners at Byrnes death (at which period, the award of 
1824 having been set aside, it most be taken that there 
was no award at all in existence,) to have appointed a third ; 
but they did not do so. They seem to have thought that 
under the section of the Act giving powets to two, they 
might execute those powers without a third commissioner 
joining. Now I apprehend that is not the law. The 
persons to execute the Act are the three commissioners, or 
any two of them. Under certain circumstances^ any two 
are enabled to act ; but there are also other circumstances, 
where two could not act. If there are three commissioners, 
and two of them have power to do a particular thing, 
they can do so without the third joining ; but they cannot 
do it behind the back of the third. He must either attend, 
or have notice given him. I think all the authorities go 
to establish this position ; and there are several cases which 
seem almost in point upon this subject. I will first advert 
to a case that has been referred to as forming a distinction, 
which however I do not think it does. That case is Doe 
d. Nicholson v. Middleton^ 6 Moore, 532 ; the facts of it 
seem to me to be almost quatuor pedihus with those of the 
case now before the court ; and the court held " that the 
"objection as to the assessment being made without a 
" third commissioner being in existence, was unanswer- 
*• able ;" as the third, if he had been in existence, might 
by argument or reasoning, have exercised a dominion over 
the conduct of the other two. That case is as clearly in 
point as any case can be. The case of Dalling v. Matchett, 
in Willes^ 215, is not much less strong. The counsel for 
the lessor of the plamtiff tried to distinguish these two 
cases, on the ground that the award of 1824, though it was 
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set aside, was one in which Byrne had concurred, and that 
it was in terms the same as that of 1827 ; and therefore, 
that this was to be taken as a case in which Byrne had 
concurred in the decision that was made. I do not think 
that we are at liberty to treat the case so. Byrne lived for 
two years after the award was made ; and non constat that 
he remained of the same opinion as at first. Besides, the 
award was set aside for want of proper notice ; non constat 
but that if the proprietors had an opportunity of attending, 
they might have changed Byrne's opinion. There was there- 
fore no award binding on himself or on the parties. Again, 
though Byrne might have entertained the same opinion up 
to his death, yet he died some months before the award of 
1827 was pronounced. Was not this therefore an award 
by two commissioners without giving power to the third 
to concur ? But another distinction was relied on by the 
plaintiff's counsel : they said their case was distinguished 
from the case in 6 Moore, because in that case, when the 
first arbitrator died, and the award was made by the other 
two, the proceedings towards the enclosure had not been 
completed ; that the arbitrator who was dead did not seem 
to have taken any effective proceedings at all : whereas 
here (it was argued) by the award of 1824, Byrne had 
acted ; and when he died, nothing remained to be done but 
a mere matter of form, viz., the drawing up of an award. 
It is impossible for the court to say that every thing, or that 
any thing, had been done by Byrne, because the award of 
1824 was set aside; and I therefore think the award of 
1827 is to be taken, not as an award made by two out of 
three, but by two, without there being another in existence : 
and the Act of Parliament does not give power to such. 
A case from Jacob and Walker was cited as to the point of 
a formal matter remaining to be done : but that case was 
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totally different. There, the party, having acqoiesced in 
the award for several months, had paid the other party the 
entire sum awarded, and then filed a bill to set aside the 
award. The bill was dismissed, but not because the point 
arose on a matter of form, but because the party having 
once submitted and acquiesced would not be permitted 
afterwards to turn round and object. The two cases are 
quite unlike each other. The rule therefore must be made 
absolute. 

Crampton, J. — I concur in the rule pronounced by my 
Lord Chief Justice ; but as I tried the case, I wish to add 
a few words. The single question before us is, whether 
the award of 1827 is void or not. The powers given by 
the Saggart enclosure Act were vested in three persons 
named in the Act. One of them had died and another 
had been named in his place. Mr. Byrne, one of the three 
original conunissioners, died in the year 1826, about nine 
months before the award of 1827 was made; and the 
question we have to determine is, whether the award of 
1827, executed by the two surviving commissioners, is a 
valid execution of the power given by the Sagg^ Act. 
The power given by the Act is a power given to three 
persons, and it is to be exercised by them or any two of 
them. It is not a power given to three persons, and the 
survivor or survivors of them, as the argument of the 
plaintiff's counsel would require it to be. But it is an 
authority to be exercised by three persons jointly or by 
two out of those three. It seems, therefore, upon 
the death of Mr. Baggot, one of the three commissioners 
named in the Act, that the powers of the commissioners 
would have become extinct, but for the provision of the 
second section of the statute by which the surviving com- 
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missioners are authorised upon the death of one (not to 1842. 
proceed in administering the statute, but) to appoint a new Jonbs 
commissioner ; and after the swearing in of that new com- Ltnam. 
missioner, the power of the three thus constituted is the 
same as that of the three commissioners originally named in 
the Act. By the death of a commissioner the power is 
superseded until the appointment of a new commissioner* 
By that appointment the power is renewed and continued. 
Then follows that provision of the statute upon which the 
plaintiff's counsel here relies; namely, that the act of two 
of the three commissioners shall be equivalent to the act of 
alL But surely the enactment relied on implies the exist- 
ence of three commissioners, two out of whom are thus 
qualified to act. The plaintiff's counsel contend that after 
the death of one the act of the survivors is equivalent to 
the act of all. The argument omits the consideration that 
the power of the survivors is suspended until they shall 
have appointed a new commissioner ; that there must be 
three in existence in order that two out of the three may 
act. No doubt, if three commissioners are in existence, 
and one of the three refuses or neglects to act, having had 
opportunity so to do, the act of two shall be valid without 
the junction of the third ; but this does not apply to the 
case of survivors. The authority is to three or any two 
of the three, but there must be three commissioners to give 
jurisdiction to two. It was contended on the plaintiff's 
part that in this case the substantial acts were all done in 
the lifetime of Mr. Byrne, and that he was a concurring 
party, and in fact approved of the award itself, but died 
before its execution, so that only a formal act, namely, to 
si^ and seal the award, remained to be done after Mr. Byrne's 
death. Undoubtedly, it did appear upon the evidence 
given at the trial that Mr. Byrne had been a concurring 
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party with tUe two other commissioDers in all the acts 
preliminary to the execution of an award; and it was 
proved that in the year 1824, a former award had been 
made and executed by three commissioners, one of whom 
was the late Mr. Byrne. That award was held by this 
court in the case of Jonez v. Humphreys^ 1 H. & Br. 26, 
to be void, in consequence of an informality in its publi- 
cation. It was then deemed necessary to execute a new 
award founded on the former proceedings, that is, the 
award which is now before us, and which is nearly a 
transcript of the award of 1824. But in the meantime, 
and before its completion, Mr. Bjrme had died, and 
after his death the two surviving commissioners proceeded 
to execute the new award, conceiving, as is suggested, that 
the mere formal act of executing and publishing the award 
might be done by the two surviving commissioners. But 
this, for the reasons intimated, was a mistaken view of the 
subject. The award of the commissioners is their judg- 
ment upon the matters which came officially before them, 
and the allotment of the several portions of the commons to 
the several proprietors is the material part of that judg- 
ment ; and up to the moment of signing and sealing the 
award it was open to the conmiissioners to have varied the 
allotment. It is impossible therefore to consider Mr. 
Byrne as a party to this award. It is the act and ju ^gment 
only of the surviving commissioners. It is made by them 
after their jurisdiction had become suspended, and must 
therefore in law be deemed to be a nullity. It is not, 
as was contended, the informal execution of a power by 
authorised persons *, even if it were so, though aidable in a 
court of equity, it could not be sustained at law ; but it is 
the act of persons whose authority for the present had 
altogether ceased, and could only be renewed by the 
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appointment of a third commissioner. The consequences 1842. 
of our judgment may be embarrassing, but we cannot look Jones 
to them upon a mere question of law, which this is. The Lynam. 
verdict must therefore, according to the reservation, be 
entered for the defendant, with costs. 

Rule absolute, with costs. 



RICHARD JONES, in error, v. THE QUEEN. i842. 



Jan. 21,22,28. 
This was a writ of error upon a judgment against the An Act of 
prisoner, on a verdict found at a trial at the city of (2 & 3 vict. 
Dublin commission sessions, in June, 1840, before «^j^{ ^j^ ® 
Richards, B., and Ball, J. The indictment, which was!!^f ^fj*^ 
framed on the 2 & 3 Vict. c. 74, s. 1 (a), contained twenty ][ ^^^*^7 

SOClGuV SO 

" constituted 
" that the 
'' members thereof may or shall communicate with or be known to each other by, or may 
'* use for the purpose of being known as such, any secret signs or pass-words," should 
be deemed to be an unlawful combination and confederacy. An indictment under this 
statute charged " that before the 24th of August, 1839, there was established a society 
*' so constituted that the members thereof did communicate with and were known to 
" each other by secret sig^s and pass-words ; and that the said society so established 
** previous to the 24th of August, did continue on and after the 24th of August, and 
'* from thence until and at the time of the commission of the offence" in the indict- 
ment; and then charged that the prisoner was, and after the 1st September, 1839, acted 
as, a member of the said society. After a verdict of guilty, a writ of error was brought 
by the prisoner upon the judgment, on the grounds that the indictment did not aver 
that the members communicated, &c. '* as such ;" that " did communicate" was not 
sufficient to satisfy the words " may or shaU** in the statute ; and that the continuance 
of the society in its original and illegal state, was not sufficiently averred. Held, that 
all these objections were untenable. 

It is not an universal rule, that an indictment is bad, if the facts stated in it may be 
true, and yet the prisoner innocent. 

The rule of court requiring the points intended to be relied on to be noted in the 
judges' books, extends to cases on the crown side. 



(a) The part of that section on which the questions in this case prin- 
cipally turned was as follows : '* Be it enacted, that from and after 
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^Q^ two oounts. The first count waa as follows : " The jurors 
JoiiBs u Qf Qjj^ ji^jy ^|j^ Queen upon their oath do say and 
BsoiiiAM. « present, that before the 24th day of August in the 
<< third year of our sovereign lady Victoria, &c. there was 
^^ established in Ireland, to wit, in the parish of St.Michan, 
^^ in the county of the city of Dublin, a society so con- 
^^ sdtuted that the members thereof did communicate with 
^^ and were known to each other by secret signs and pass 
" words ; and the jiurors aforesaid, upon their oath afore- 
<* said, do further say and present that the said society so 
<^ established previous to the said 24th day of August, in 
<< the said third year of the reign, did continue on and 
<< after. the said 24th day of August, in the year aforesaid, 
^^ and from thence until and at the time of the commission 
<< of the offence hereinafter next mentioned, and the said 
<< society has not yet been dissolved or put an end to ; and 
^^ the jurors aforesaid, upon their oath aforesaid, do 
^^ further say and present, that Richard Jones, late of the 
' ^^ parish of St. Michan aforesaid, in the county of the 
^^ city of Dublin, before and on the said 24th day of 
^^ August, in the diird year of the reign aforesaid, to wit, 
^^ at the parish of St Michan aforesaid, in the county of 
^< the city of Dublin aforesaid, was a member of said 
"society; and the jurors aforesaid, upon their oaths 
'^ aforesaid, do further say and present, that the said 
** Richard Jones, being an evil disposed person, and not 



" the 1st day of September, 1839, any and every society now established 
" or hereafter to be established in Ireland, of the nature hereinafter 
** described, shall be and be deemed and taken to be an xmlawfol com- 
•* bination and confederacy ; (that is to say) any and every society so 
" constituted that the members thereof may or shall communicate with, 
" or be known to each other by, or may use for the purpose of being 
" known as such, any secret sign or signs, or pas8-w(»'d or pass-words, 
^' by way of ^estion and answer or otherwise.'* 
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<< regarding the laws and statutes of this realm, but _ 1842. 

^^ wilfully, maliciously, and unlawfully contriving and 

^^ intending to bring the same into disrepute, and being 

^^ such member of the said society, did after the first day 

<^ of September, in the said third year of the reign 

^^ aforesaid, to wit, on the said Ist day of October, 

^' in the third year of the reign aforesaid, to wit at 

<^ the parish of St Michan aforesaid, in the county of 

^^ the city of Dublin aforesaid, act as a member of 

^^ the said society; and so the jurors aforesaid, upon 

'^ their oath aforesaid, do say and present that the said 

<^ Richard Jones did then and there commit the offence 

^^ of an unlawful combination and confederacy ; against the 

^^ peace of our said lady the Queen, her crown and 

'^ dignity, and contrary to the form of the statutes in 

" that case made and provided." The third count averred 

the existence of the society, and charged the prisoner 

with directly and knowingly maintaining a correspondence 

with the society after the 1st of September. The fifth 

count charged him with maintaining intercourse with the 

society. The seventh count charged the prisoner with 

maintaining correspondence with one John Hewsony as a 

member of such society, he the said John Hewson being 

then and there a member of such society. The ninth 

count charged him in the same form with correspondence 

with John Houston. The eleventh count charged him in 

the same form with correspondence with one James Brady. 

The thirteenth count charged him in the same form with 

maintaining intercourse with the said James Brady. The 

fifteenth, with correspondence with Edward Moort. The 

seventeenth, with intercourse with said Edward Moore. 

The nineteenth count charged the prisoner with having in 

his possession a written copy of pass words to be made 
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1B 42. use of by the said society, which he could not satisfac- 
JoNss torily account for. The twenty-first charged him with 
RsoiNAH. having in his possession a printed copy of a declaration 
used by the society, which he could not satisfactorily 
account for. Tlie alternate counts were framed similarly 
to those immediately preceding them, except that in 
averring the existence of the society, the members were 
said to communicate with and be known to each other by 
<<pass words" alone, instead of by '^secret signs and 
pass words." The prisoner having pleaded not guilty, 
was convicted upon this indictment, and sentenced to be 
transported for seven years. The errors assigned upon 
this judgment were the same in every particular as those 
assigned in Brady v. Reg%nam,{a) 

Before the argument commenced, Napier^ for the 
prisoner, having raised the same point as in Brady v. 
Reffinamj respecting the right of reply, Pennefather, C. J., 
observed that it had been the invariable custom in this 
country that the crown should have the reply ; that the 
principle was laid down clearly in Cf Grady v- Begem {1))^ 
and that he was of opinion it should be adhered to ; and 
that, although the custom might be different in England, 
that fact did not affect the courts here, as it was by no 
means necessary that the practice in every case should in 
both countries be similar. 

Curran^ for the prisoner, in support of the writ of error. 
— The words of the Act of Parliament ought to be used 
in the indictment ; they are not used here, for the Act 
says that the members of the society are to be known to 

(a) 2 J. & S. 647. (6) Greene's Report. 
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each other " as stick" by secret pass-words, and the words 1842. 
"as such" are omitted in the indictment. Those words Jones 
apply to each member of the sentence. Under this Rboinam. 
indictment, the members of any innocent or charitable 
society might be found guilty of a misdemeanour, unless 
they came within the express exceptions made by 
the Act, of Freemasons and Friendly Brothers. It is 
evident from the 9 Geo. IV. c. 54, s. 3*2, that even after 
verdict, an indictment such as this is not sufficient unless 
it use the words of the statute. 

Martley^ contra^ for the crown. — The 9 Geo. IV. c. 54, 
s. 32, does not render it imperatively necessary to use 
every word of the statute in the indictment. That 
provision is made to aid the indictment, not to confine it. 
It ought to be shewn that the omitted words are essential, 
otherwise it is no error. But if the sentence in the 
section of this Act be analysed, it will very distinctly 
appear that the words "as such" refer only to the last 
member of the sentence, and by no means to the fore- 
going ones. For if the intermediate ones are removed, 
and the first member of the sentence is joined on to the 
words "as such," it will make nonsense. Besides this, 
the words "as such" may be rejected as surplusage. 

Napier^ for the prisoner. — There are here, as in Brady's 
case, several errors assigned; but it is unnecessary to 
follow them strictly, as the general assignment of errors 
at the end will take in all, whether specially stated or 
not. The question here is, whether any indictable offence 
is set forth on the face of the indictment. This offence 
being statutable, it is necessary first to examine the Act, 
and then to compare the indictment with it. The 2 & 3 

L 
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Vict. c. 74, received the royal assent on the 24th of 
August, 1839, and fixed a prospective time when the 
combinations against which it was directed should become 
illegal. That time was the 1st of September following. 
The main feature of a ribbon society is combination under 
secret signs, and this it was which was declared illegal if 
found to be in existence after the 1st of September. It 
was not the establishment of the society, but its constitution 
under secret signs, after the 1st of September, that made 
it an unlawful society under this Act, and this it was 
essential to shew. The time between the passing of the 
Act and the 1st of September was given by the legislature 
in order to enable any societies then existing to divest 
themselves of this illegal element, and relieve themselves 
from the penalties of the law. The two necessary aver- 
ments, that the members of the society communicated 
with each other ^^as such," and that the society so 
illegally constituted did continue so constituted after 
the 1st of September, are not shewn in the indictment. 
The next step, therefore, as to these two points, is to look 
at the canons of interpretation of the criminal law, with 
reference to indictments and convictions ; and from them 
it will appear, that in ancient and modern times the 
greatest exactness has been required in the correspondence 
of the words of the statute with those of the indictment. 
3 Inst. 41 ; 2 Hawk. P. C. 354 (c. 10, s. 110); 1 Stark. 
Crim. Plead. 206. In the Queen v. Norton (a)^ and 
the Queen Y. Page ih)y the same doctrine will be found; 
and in the latter case Lord Abinger held that it was even 
necessary to go beyond the words of the statute. If any 
case of innocence can be made out which might come 

(a) 8 C. & P. 196. (6) 8 C. & P. 122. 
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under the words of the indictment, then the prisoner is 
entitled to judgment on this writ of error; Com. Dig. 
" Indictment," (G. 3.) note g. ; Rex v. Cheere{a)y Regina 
V. Peck(b). Let us now see whether the indictment here 
has been so framed as to include the case of an innocent 
person. It alleges that the society was so constituted 
that the members did know each other by secret signs, &c. ; 
but there are a variety of innocent societies of which the 
same might be said. Among many supposable cases 
which, contrary to the intention of the legislature, would 
come under the words of this indictment, may be taken 
that of a society with signs changeable every three months. 
Suppose the members of it were to meet on the 3 1st of 
August after the passing of the Act, for the purpose of 
fixing upon their signs for the ensuing quarter, but through 
fear of coming under the penalties of the statute, they 
omit renewing their signs; it would be clear here that 
the legislature did not intend to pronounce this society 
illegal, and yet it would fall within the words of the 
indictment. The indictment should allege that the society 
was so constituted, and continued so constituted^ after the 
Ist of September. This defect did not exist in Bradi/s 
case, for it was there alleged that the members of the 
society might and did communicate with each other by 
secret signs, &c. There was a continuing averment, 
which is wanting here ; indeed no power of continuation is 
alleged. It is very possible that this society may have 
met on the 31st of August, and abandoned their secret 
signs, yet the same society might have remained in 
existence. It is consistent with this indictment that the 
society may have been a legal society. The indictment 

(a) 4 B. & C. 902. (6) 9 A. & E. 686. 
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1842. 



Jones 



alludes to past conduct, and not to future and prospective 
power of secret communication, which is necessary to 
Rboinam. bring it under the provisions of the Act, and it is there- 
fore bad (a). * 

Monahan, for the crown, in reply. — On a comparison 
of the Act of Parliament with the indictment, these errors 
will be found untenable. The words of the Act have been 
precisely followed. A sufficient answer has been already 
given to the first argument for the prisoner, viz. that an 
analysis of the sentence referred to will shew that the 
words ^^as such" cannot grammatically be taken to apply 
to any but thejast member of the sentence in which they 
are found. As to the objection last urged, the indictment 
alleges that the society originally constituted with secret 
signs and pass-words, did continue ; that is, continued under 
the same constitution, after the passing of the Act The 
society in the second member of the sentence in the 
indictment, refers necessarily to that society which in the 
first member is explained as being an illegal society, con- 
stituted with secret signs. The argument here was also 



(a) Upon the conclusion of Napier's argument, Mariley, for the 
crown, applied for time for the crown counsel to reply, chiefly on the 
grounds that the points relied on by Napier were neither particularised 
in the assignment of errors, nor disclosed by Currant who opened the 
case. 

Pennefather, C. J This is a case in which the crown counsel are 

peculiarly entitled to additional time, and the grounds just suggested 
are of a very serious nature. The practice of the first counsel not 
stating a single word of the matters to be relied on by the second, is 
very inconvenient and unreasonable, especially in a case where those 
matters are not pointed out by the assignment of errors. For the 
fiiture, we wish it to be understood that the necessity of noting in the 
judges' books the points to be relied on, is quite as urgent in criminal as 
in civil cases. It is peculiarly necessary to do so in cases where a 
general assignment of errors is allowed to be taken advantage of. 

The case was accordingly adjourned until the following day. 
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used in Brady* s case, where the court unanimously agreed 1842. 
that the continuance of the society necessarily involved Jones 
its continuance in the same form as that in which it was Rbginam. 
alleged to have been first constituted. And the difference 
created by the word " might*' amounts to nothing, for the 
word "did" here necessarily includes "might," it being 
impossible that the society should have continued unless it 
had the power of so doing. The identity of the society 
mentioned in the latter part of the sentence with that set 
out in the first, is further established by its being distin- 
guished as "the said" society. 

Cwr. adv. vulL 

Pennbfather, C. J. — In considering the errors here 
assigned, it is unnecessary to advert to more than the first 
count, for the errors are applicable to all. The offence of 
unlawful combination is one created entirely by statute. 
It at first consisted of administering or taking unlawful 
oaths, and this by the 50 Geo. III. c. 102, was made a 
capital offence. In 1823 another Act (a) was passed, 
extending the provisions of the previous statute to all 
personis belonging to any society in which such oaths were 
administered; and by the Act under which the present 
indictment is laid, the 2 & 3 Vict. c. 74, a variety of 
circumstances are enumerated, and declared to amount to 
the crime of unlawful combination and confederacy ; thus 
extending still further the provisions of the two previous 
statutes. One of the objections taken to this indictment 
b, that it is not framed in the words of the Act, because 
the words " as such," which occur in the Act, are omitted 
in the indictment. But it has been replied on the part of 

(a) 4 Geo. IV. c. 87. 
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1842. the Crown, and I think sufficiently, that two distinct 
Jones offences are described in the part of the Act under consi* 
Reginam. deration, each complete in itself, the words ^^as such" 
only referring to the last ; and that it is the offence in the 
first member of the sentence which is laid in the indict* 
ment. It is one offence for members of a society to commu- 
nicate with each other by secret pass-words, and another 
to use them for the purpose of being known ^^ as such." I 
consider this distinction to be a sound one, and the indict- 
ment therefore is well laid to describe the offence created 
by the Act In support of this view, which in my 
opinion is in accordance with the true and grammatical 
meaning of the words, I may cite the case of Brady v. 
the Queen(a), The indictment there was, in this parti- 
cular, framed in precisely the same words as here, and 
was therefore open to this objection ; but it was held good on 
writ of error, and must therefore now be taken as an 
established precedent. But, besides, there is another 
objection to this cause of error, viz. that it has been 
assigned after verdict. By the words of the 9 Geo. IV. 
c. 54, s. 32, corresponding with the 7 Geo. IV. c. 64, 
s. 71, in England, it is enacted, that ^^ where the offence 
" charged shall be an offence theretofore created by any 
^' statute, or subjected to a greater degree of punishment, 
" or excluded from the benefit of clergy by any statute, 
" the indictment or information shall, after verdict, be 
^^ held sufficient, if it describe the offence in the words 
** of the statute creating the offence, or prescribing the 
" punishment, or excluding the offender from the benefit 
" of clergy." Here the words of the Act have been 
literally followed ; and after verdict, if this Act is to have 

(a) 2 J. & S. 647. 
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any operation at all, the indictment must be held good. 18 42. 
The two cases cited of the Queen v. Page^ 8 C. & P. 122, 
and the Queen v. Norton^ 8 C. & P. 196, were both cases 
where the objections were taken before verdict, and by the 
judge, and they would appear otherwise very distinguish- 
able in their circumstances from the present case. The 
Queen v. Page was an indictment under 2 Wm. IV. c. 34, 
for uttering half-a-crown, knowing it to be counterfeit, 
and Lord Abinger took the objection, that the crime was 
not made out, because no intention to defraud was alleged, 
which must be intended to have been required by the 
Act. The Queen v. Norton is also distinguishable from 
the present. It was an indictment for obtaining money 
under false pretences, and the money was not laid as being 
the property of any person. An Act had been lately 
passed, providing that if a person charged with this 
offence should upon trial be found to have committed 
larceny, yet the indictment should be considered good, 
and the prisoner be sentenced accordingly, and that he 
should not again be tried for larceny upon the same facts. 
Under these circumstances, the judge held that it was 
necessary to lay the property in some person, because 
otherwise the remedy of the Act could not be taken 
advantage of. Both these cases, therefore, differ entirely 
from the present, independently of the fact that the 
objection in them was taken before verdict. As to the 
second objection, we are to consider whether the words of 
the indictment bring this case, with reasonable certainty, 
within the meaning of the Act. There is no doubt that 
the establishment of the society before the 24th of August 
is well described. This is undisputed. The objection is, 
that it does not appear from the indictment but that the 
illegality existing in this society on the 24th of August, 
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>Q^^' had been removed on the Ist of September ; and it must 
Jones Jj^ remembered that this is an objection after verdict, and 
Reqinam. after the passing of the Act of Parliament making it 
sufficient for an indictment to follow the words of the 
statute. Let us see whether there is not a sufficient 
averment to establish, after verdict, that this originally 
illegal society continued in the same form as at first 
established. The words of the indictment are, " and that 
" the society so established did continue on and after the 
" 24th of August, and from thence to the commission of 
" the offence, and that the said society has not been 
" dissolved or put an end to." Now, the necessary meaning 
of this is an averment of the continuance of the society, 
so established and ccnstituted as set out and described in 
the first part of the indictment, as an illegal society. We 
are now called upon, however, by intendment, to suppose 
that this society, originally illegal, had become innocent 
between the 24th of August and the 1st of September, 
1839; and for what purpose? To enable a prisoner to 
evade the law, there being no reasonable doubt of his 
guilt. I see no reason why this should be done ; and I 
consider that it would be an evasion of, and disgrace to, 
the law, to allow this objection, taken at this period and 
under these circumstances, to have any weight. My 
judgment therefore is, that the errors must be overruled. 

Burton, J., I concur in the judgment which has been 
pronounced, and although I have had some considerable 
doubts as to one point in the case, I have yielded them to 
the better judgment of my Lord Chief Justice and my 
brother Crampton. The averment in this indictment is, 
" that before the 24th of August, 1839, there was 
" established in Ireland a society, so constituted, that the 
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** members thereof did communicate with, and were known 1842. 
" to each other, by secret signs and pass-words." It then Jones 
proceeds to aver the continuance of the society so estab- Rbginah. 
lished down to the committing of the oflfence. The first 
question is, whether this averment satisfies or is sufficiently 
conformable to the following provision of the statute, viz. 
" that from and after the 1st of September, 1839, every 
"society now established or hereafter to be established 
" in Ireland, of the nature hereafter described, shall be 
" deemed and taken to be an unlawful combination and 
" confederacy;" that is to say, "any and every society so 
" constituted that the members thereof may or shall com- 
" municate with, or be known to each other by, or may 
" use for the purpose of being known as such, any secret 
" sign or signs, or pass- word or pass- words." The first 
objection seems to be, that it is not sufficiently averred 
that it was part of the constitution, (that is, the terms or 
provisions of that constitution,) that the members should 
or might be known to each other by the use of secret 
signs or pass-words. But it appears to me that this is 
sufficiently implied by the term "so constituted;" the 
averment being in efiiect thb, that the society was so consti- 
tuted as that the members communicated with, and were 
known to each other by secret signs and pass-words ; the 
fact of the communication, and of their being made known 
to each other, being thus stated to be according and pursuant 
to the provisions of the society's constitution. The next 
objection seems to be this : are the words " may or shall " 
in the statute satisfied by the word " did " in the indict- 
ment ? With respect to this, it may be considered, in the 
construction of these words, " may or shall," what would 
have been the eflfect of the provision if the word " shall," 
only had been used. If that term only had been used, iv 
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1842. seeois to me to be clear, not only that the term " did " 
Jones would be a proper averment, but that it would be the 
Rboinam. necessary averment The statute, however, intended to 
make it sufficient, that under the provisions of the society's 
constitution the members might, ( i, «., were authorized or 
enabled) thus to make themselves known to each other. 
It is then however suggested that the statute intended that 
the use of the secret signs or pass-words was for the pur- 
pose of making the members of the society known to each 
other as such, (that is as such members,) and that the 
intention is clearly evinced by the words ^^or may use for 
the purpose of being known as such ;" and that therefore 
the averment is incomplete in the omission to state that the 
members communicated with and were known to each 
other as such. That the object of the secret signs or 
pass-words was that of the members being known to each 
other (as being such members), must I think be admitted; 
and the only question, as it seems to me, therefore is, 
whether if the parenthesis comprising the words, " or may 
use for the purpose of being known as such," had been 
wholly omitted, the meaning of the clause, (so far as 
respects the being known to each other,) would not appear 
to be the same, and would not be sufficiently expressed in 
the averment The statute first expresses the actual com- 
munication with and making themselves known to each 
other ; this is one act of offence ; but it then contemplates 
the intention, and the attempt to effectuate that intention ; 
that is, the attempt (however ineffectually made) to become 
known ; and then provides that this attempt must be with 
the purpose of being known "as such" (that is, as a 
member). The first clause therefore, dealing with the 
actual recognition made between members by the use of 
such signs and pass-words, constitutes that an offence, as 
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such, because it is thereby complete in itself ; but inasmuch 1843. 
as the mere use of the signs or pass-words may be accidentaly Jonbs 
inadvertent or innocent, a purpose is then stated which is Bsgxnam. 
necessary to complete the offence ; that is, the purpose of 
effecting a mutual recognition as members of the society* 
There is however a further objection, which has appeared 
to me to have some weight, viz. : — that it is not sufficiently 
averred that the constituted provision or power (as it is 
called) in the members to make themselves known to each 
other, subsisted upon, and continually after, the 1st of 
September, 1839. The indictment first states, that before 
the 24th August, 1839, '^ there was established in Ireland 
^^ a society so constituted, that the members did communi- 
" cate and were known to each other by secret signs and 
^^ pass-words;" it then states the continuance of the society 
so established, ^^on and after the 24th of August, 1839, 
^^ and from thence until and at the time of the offence " 
in the indictment; but it does not expressly state tha^ 
the society so established and so continuing established^ 
was during all that time to continue so constituted as it is 
alleged to have been originally constituted, that is, thai; 
diuring that whole time it contained that provision, power, 
or stipulation, which creates its illegality. Illegal in its 
commencement it is shewn to be, but did it so continue by 
the continuance (during the whole time specified in the 
indictment), of that illegal element which makes it an 
unlawful confederacy ? It states that the society so estab- 
lished did continue until and after the 24th of August, and 
from thence until and after the commission of the offence; 
and that it has not yet been dissolved and put an end to ; 
but it does not aver that it continued all that time so con- 
stituted as to contain the provision making it an unlawful 
confederacy. The question is one, which if it had come 
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1842. before us upon demurrer to the indictment, I should have 

Jones been disposed to consider as very important ; but as it has 

Reginam. been raised after verdict, I am disposed to think that the 

court must intend the continuance of the society as originally 

constituted; and therefore, that this cause of error is not 

supported, and that the judgment must be affirmed. 

Crampton, J. — This is a writ of error upon a judgment 
of the Commission Court in Greennstreet. The prisoner 
was indicted for an unlawful combination under the 2nd 
and 3rd Vic. c. 74; he was found guilty by the verdict of a 
jury, and sentence of transportation for seven years was 
pronounced upon him. Several errors have been assigned 
by the prisoner, two only of which have been relied on at 
the bar ; and both of these are objections to the indictment. 
The substance of these objections is, that the offence 
created by the statute is not sufficiently charged by the 
indictment in this case. The same objections apply to all 
the twenty-two counts of the indictment, and it will be 
sufficient therefore to consider only the first count. That 
count runs thus (here his lordship read the first count). 
The objections are, first, that material words, forming 
part of the description of the offence, which are in the 
statute, are omitted in the indictment, viz., the words 
" as such " before the words " any secret sign or signs," 
&c., as they occur in the statute. The second objection 
is; that no offence at all by this indictment is charged 
against the prisoner. The first objection seems to me to be 
founded altogether on a misreading of the words of the sta- 
tute ; read them in the manner in which the grammar of the 
sentence requires them to be read, and the objection is 
removed. The essence of the criminal character assigned by 
the indictment to the society of which the prisoner is charged 
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to have acted as a member, is the use of secret signs or 18^2. 
pass-words by its members. This guilty use of secret signs 
is put in three ways, any one of which will give a crimi- 
nal character to the society ; — first, a society whose mem- 
bers communicate with, or (secondly,) may be known to, 
each other by secret signs, &c.; and thirdly, a society whose 
members may use secret signs, &c., for the purpose of 
being known " as such." Now without violating grammar 
you cannot add the words " as such," to either of the two 
former members of the sentence which terminate with the 
words "with" and "by." The words "as such" belong 
exclusively to the third member of the sentence, and it is 
the first two descriptions only which are the subject of the 
charge contained in the indictment : the using the secret 
signs by the members for the purpose of being known 
" as such," not being charged at all. Indeed I may add 
that the addition or subtraction of the words " as such," 
would make no change in the meaning of the sentence. 
But, secondly, the serious objection is that made by 
Mr. Napier, namely, that the indictment contains no 
criminal charge at all; Mr. Napier argued that at common 
law it was no offence to act as a member of a society whose 
constitution was to use secret signs and pass-words; and 
that the statute of 2nd and drd Vic. c. 74, creating the 
offence, makes such societies illegal only from and after 
the 1st of September, 1839. So far his argument is well 
founded, and he contends that consistently with the true 
meaning of this indictment, the constitution of the society 
stated therein may never have been illegal. That society 
was established in Ireland, (according to the indictment,) 
before the 24th of August, 1839, with a constitution 
using secret signs; but such a society could not be illegal 
before the 1st of September, 1839, and it is contended that 
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18 4 2. the chatacter assigned to the society by the indictment is 
JoMBs its original character only, and that there is no averment 
RsoiMAM. that the society continued to hold that character after the 
Ist September, 1839, when, and not till when, such a 
diaracter would become unlawfuL The counsel for the 
crown admit Mr. Napier's construction of the statute, but 
contend that it is sufficiently charged by this indictment, 
that the society mentioned in the indictment was not only 
originally, but continued to be after the Ist of September, 
1839, and down to the time when the prisoner is stated to have 
acted as one of its members, a society so constituted that 
its members communicated with and were known to each 
other by secret signs and pass-words. In this view of the 
case the question then becomes one of construction, 
a question merely of the meaning of the indictment. 
Do its terms import that the constitution of the society 
established before the 24th of August, 1839, remained 
unaltered in this respect? or does its language admit 
an inference, that in this respect the constitution of the 
society was changed ? Now the charge in the indictment is, 
that before the 24th of August, 1839, there was established 
in Ireland a society so constituted that its members did 
communicate with, and were known to, each other by secret 
signs and pass-words ; that the said society, so established 
previous to the 24th of August, 1839, did continue on 
and after the 24th of August, 1839, and from thence until 
and at the time of the commission of the offence therein 
after mentioned ; and it charges that the prisoner was a 
member of the said society, and acted as a member of the 
said society after the 1st of September, 1839. What is 
meant here by the words " so established ?" Do they mean 
established with such a constitution? Such I think is 
their natural meaning in thra place ; and if so, then the 
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averment of the indictment is that the society continued 1842. 
so established ; that is, continued with such a constitution 
as before described. We must recollect that the certainty 
of a plea is not required in an indictment ; certainty to a 
common intent is all that is here required. But we are 
strongly called upon not to intend anything against the 
prisoner. I agree that we cannot do so ; but we must not 
intend anything for the prisoner against the natural 
common sense meaning of the indictment, especially after 
a verdict of guilty pronounced upon him by a jury. The 
indictment to me appears (using words in their ordinary 
and natural signification) to import the establishment of a 
society with a constitution using secret signs, and its con- 
tinued existence with that same constitution. Indeed the 
words "so established" are useless unless we give that 
meaning to them. The argument of the prisoner's counsel 
applies the words "so established" to the mere time and 
place of the society's being established ; but I see nothing 
so to restrict them, or to exclude their application to the 
character of the society also. It is the prisoner who calls 
for an intendment ; his counsel requires us to intend an 
alteration of the society's character, without any words to 
lead us to that inference, and against the natural presump- 
tion that the constitution of the society continued to be 
the same until it was altered. Suppose that on the trial 
of this case proof were made of the original constitution 
of the society as charged by this indictment, and that no 
proof were made of any change being made in that con- 
stitution ; would not the natural and necessary presumption 
for the jury be, that the constitution continued to be that 
which was originally established? It may perhaps be 
idem per idem to try the question now before me by this 
test; but suppose the indictment had proceeded upon 
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>B*2. another branch of this offence, and had averred the existence 
JoNBB of a society established in Ireland before the 24th of 
Rbginam. August, 1839, "and formed for the purchase of arms," 
and had then gone on to aver the continuance of that 
society "so established," as in the present indictment, 
could it be contended that such an indictment would be 
open to this objection ? No ; the purpose for which the 
society is formed or the character originally impressed 
upon it must be presumed to continue so long as the 
society is said to be the same society, or until an altera- 
tion be averred in its purpose or its character. The 
argument is more strong when we recollect that no other 
character or constitution is assigned to the society by the 
indictment than that of being formed for the purchase of 
arms, or, as in the present case, of using secret signs and pass- 
words. The case of Brady v. the Queen (a) was cited upon 
the argument by the counsel on both sides. But we may 
dismiss that case, where the words of the indictment were 
not in this respect the same as they are here ; at the same 
time (I own) I think that if the objection I am now con- 
sidering were to prevail in this case, it might have been 
pressed with much plausibility in Brady v. the Queen^ and 
yet there it was barely mentioned. The case of Rex v 
Cheere^ 4 B. & C. 902, was relied upon as in point upon 
the present case ; but I hold it to be clearly distinguishable, 
for there the indictment was plainly defective ; it contained 
no averment that William Cecil was a clergyman at the 
time of the alleged obstruction, or at any time before the 
preferring of the indictment Had it been averred that 
William Cecil was a clergyman before the time of the 
obstruction charged, the objection (in that respect) would 

(a) 2 J. & S. 647. 
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have been removed. The court held (and rightly held) 
that they coidd not intend from the fact that he took upon 
him to perform the general rites of the church, that he 
was at that time a clergyman duly authorised so to do, 
Mr. Napier pressed us to use this test whereby to try the 
soundness of his objection ; he said that whenever a case 
occurs in which all the facts charged against the prisoner 
by the indictment may be admitted as proved, and yet we 
can conceive the prisoner to be innocent, in every such 
case the indictment must be bad. But I deny the justness 
of the proposed test ; for let us suppose that this indict- 
ment was freed from the two objections made to it by the 
prisoner's counsel, still it could not abide the test suggested 
by Mr. Napier. Freemasons are excepted from the 
operation of this statute ; and if a freemason were indicted 
under it, the indictment would be the same against him as 
against the prisoner Jones, yet one must be deemed inno- 
cent and acquitted, while the other is guilty, found guilty 
by the verdict of a jury. But not only is Mr. Napier's 
test not applicable to an indictment founded on this statute 
against illegal combinations, but it would prove to be 
equally fallacious in the case of a common assault. In 
such a case the party may have done all imputed to him 
by the indictment, and yet be innocent. He may have 
only corrected his child or his servant ; he may have com- 
mitted the assault charged against him in necessary 
defence of his life or of his possession. Thus this test is 
quite too wide. In many cases it will be applicable ; it 
may be a general rule, but it certainly is not an universal 
one ; in many cases it would mislead, and to the case 
before us it is quite inapplicable. If any alteration was 
made in the society mentioned in this indictment, or in its 
constitution after its first establishment, that was matter of 
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1842. defence, and open to the prisoner to shew upon the trial. 
Jones But were I mistaken in my construction of the words " so 

V, 

Reginabi. established," as used in this indictment now before me, 
yet I cannot but think that the defect (if any) has been 
cured by the verdict. These objections are not made by 
demurrer to the indictment, but arise upon a writ of 
error, and after a verdict pronounced on the plea of not 
guilty. Now the statute of the 9 Geo. IV. c. 54, s. 32, 
seems to me to be directly applicable to the case. By that 
enactment it is provided that after verdict the indictment 
shall be held sufficient, if it describe the offence in the 
words of the statute creating the offence. Now compare 
the terms of this indictment containing the criminal charge, 
with the words of the statute creating the offence, the 2 & 3 
Vict. c. 74, and it will be found that the offence is 
described in the indictment in the very words of the 
statute, changing only (as necessity requires) the future 
" shall" into the past tense " did." But very strong 
appeals were made to the humanity of the court ; and the 
tenderness of our law towards life and liberty, and the 
benign principle which in doubtful cases inclines to mercy, 
were invoked, and we were called upon first to create 
doubts, and then to act upon these doubts in favour of the 
prisoner. To such appeals I would reply in the words of 
the great Lord Mansfield^ "tenderness ought always to 
" prevail in criminal cases, so far at least as to take care 
" that a man may not suffer otherwise than by due course 
" of law, nor have any hardship done him or severity 
" exercised towards him where the construction may admit 
" of a reasonable doubt or difficulty. But tenderness does 
" not require such a construction of words (perhaps not 
" absolutely and perfectly clear and express) as would 
" tend to render the law nugatory and ineffectual, and 
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destroy or evade the very end and intention of it ; nor 18 42. 



" does it require of ns that we should give into such Jones 
" nice and strained critical objections as are contrary to Rkginam. 
" the true meaning and spirit] of it" (a). Thus as (in my 
opinion) the first objection is founded upon a misreading 
of the statute, so the second is founded upon a misinter- 
pretation of it, and were both better grounded than they 
are, they would be cured by the verdict. I think, there- 
fore, the judgment must be affirmed. 

Pbrrin, J., not having been present during the argu- 
ment, pronounced no opinion. 

Judgment affirmed, 
(fl) Rex V. Roycej 4 Burr. 2082. 



1841. 



DAY V. SPREAD. 



June 7, 10. 
1842. 
Jan, 25. 
Assumpsit for necessaries furnished to the defendant's in an action 
wife, and also to divers persons at the defendant's request, suppHed^tothe 
for five years. Pleas, non assumpsit^ and the statute of ^fe^f^i^n 

separation) by 

the plaintiff, the 

defence set up 

being adultery by her : Held, that in support of this defence, a sentence of an Ecclesi- 

astical Court, dismissing a suit instituted by the wife against the husband for a divorce 

on account of cruelty and desertion, in which suit the husband made a counter allegation 

of adultery by the wife, was admissible in evidence. {Perrin, J. dissentiente.) 

Such a suit is not res inter alios acta, 

A father is under no legal obligation to provide for his child ; and the mere fact of 
the child being left by the father with the mother is no evidence of the mother being 
authorised to contract debts for its support as the father's agent, if the latter disputed 
the legitimacy of the child as his. 

M 2 
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1842^ limitations. At the trial before Greene^ Serjeant, at the 
Spring Assizes for Cork in 1841(a), it appeared that the 
action was brought for the maintenance of the defendant's 
wife and daughter, by the plaintiff, during the separation of 
the defendant's wife from her husband. This separation 
was alleged to have been on account of cruelty and 
desertion on his part ; and to prove that such was the case, 
witnesses were examined, who proved that previously to 
the separation, which took place shortly after the marriage 
in 1826, the husband had quarrelled with his wife on 
account of their marriage settlement, which he said was a 
forgery, and used violent language and gestures towards 
her, threatening to destroy her if she did not give up the 
settlement, and calling her and her relations opprobrious 
names : and that on one occasion when he was in a state 
of intoxication, his wife expressed great fears of his 
violence, which induced her to sleep at the house of a 
friend ; and the next morning he left Cork (where they 
had been staying) by himself, leaving his wife ill and 
terrified. There was no evidence of any undertaking by 
the defendant to pay for the maintenance of the child, who 
had been disclaimed by him, and allowed to remain with 
her mother; and upon the cross-examination of the 
plaintiff's witnesses, an attempt to impeach her legitimacy 
was made. As to the wife, the defendant's case was, a 
denial of the charges of cruelty and desertion on his part, 
and an allegation that she had been guilty of adultery both 
before and after separation, and had left him; which he 
insisted upon as exempting him from liability for her 
maintenance. In support of this case he offered in evidence 
an attested and compared copy of a certain sentence dated 

(a) See the case below, reported in 1 Ir. Circ. Rep. 141. 
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the 19th of June, 1839, pronounced by the Consistorial 18 42. 
Court of the diocese of Cork and Ross, dismissing a suit of 
separation from bed and board, on the ground of cruelty, 
and for payment of alimony, and costs of suit, in which 
the defendant's wife was promovent, and the defendant 
impugnant: and also attested and compared copies of 
the several documents and proceedings included and 
referred to in the sentence, among which was a counter 
allegation by the defendant of adultery on the part of his 
wife. The plaintiff's present claim appeared to relate to 
the same period as that to which the ecclesiastical suit 
referred. This evidence was objected to by the plaintiff's 
counsel, and rejected by the learned seijeant. The 
defendant having offered no further evidence, the learned 
Serjeant left the case to the jury, telling them that if a 
wife, not having committed adultery, leaves her husband, 
from a reasonable apprehension of her personal safety, or is 
treated with cruelty or violence, or wrongfully deserted by 
him, he is liable for necessaries supplied to her. That 
with respect to the child, however, there was not an equal 
obligation on the parent to support it ; and that to make 
the father liable, there must be either an express contract, 
or circumstances from which a promise of payment might 
be inferred ; but that if a husband, separated from his wife, 
suffered his children to reside with her, a jury would be 
warranted in inferring an implied agency in the wife to 
order necessaries for such children, and that this related to 
. legitimate children ; and the question of legitimacy {i, e. 
whether the child was the defendant's,) was also left to 
the jury. The defendant's counsel objected to the question 
of agency being left to the jury, as no evidence of this was 
given, and there could be no presumption of it, the legiti- 
macy of the child being disputed : and the learned Serjeant 
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1S 42. took a note of this objection, as well as of that to the 
rejection of the evidence tendered. The jury found a 
verdict for the plaintiff, with £700 damages ; viz., £500 for 
the support of the wife, and £200 for the maintenance and 
education of the child. A rule nisi having been obtained 
to set aside the verdict, 

T. B. C Smith, and Jonathan Henn, shewed cause. 
The desertion of his wife by the defendant gives the 
plaintiff a right of action ; BouUon v. Prentice (a). The 
defendant contends that this right is taken away by the 
wife's alleged misconduct, which he endeavoured to prove 
by the sentence and proceedings in an ecclesiastical suit, 
by the wife against the husband, for a divorce and alimony 
on the ground of the husband's cruelty. But these are not 
evidence in this case, which is an action between a third 
person and the defendant in that suit, and where the point 
sought to be established by the defendant is the misconduct 
of his wife. The sentence in that suit was not founded 
on the defendant's counter allegation, but amounted to no 
more than a decision that the promovent had not proved 
her case, and should be nonsuited; leaving it open to her 
to institute another suit if she pleased. It would have 
been irrelevant for the Ecclesiastical Court to have decided 
the question of adultery by the wife ; and unless the 
sentence was founded on that, it is no evidence for the 
defendant here ; Blackham's case (b) ; Brovmsword v. 
Edwards (c), referring to Hillyard v. Grantham ; Duchess 
of Kingston's case, (d) ; Bull. N. P. 244. In case of a 



(a) 1 Selw. N. P. 275 (Ed. 1820) ; 2 Str. 1214. 

(b) 1 Salk. 290. (c) 2 Ves. sen. 245. 

Id) 2 Smith's Lead. Cas. 424; 20 State Trials, 355 ; 1 Leach, 146; 
1 East, 468-9. 
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future suit instituted by Mrs. Spread against the defen- 
dant, this sentence could not be used against her as 
evidence of adultery ; much less in the present ease against 
a stranger. First, therefore, the suit was res inter alios 
acta ; secondly, it did not put the adultery of the wife 
directly in issue ; thirdly, it was not a suit expressly for 
alimony, so as to make the subject matter of it applicable to 
the present case ; and even if it were, yet a decree in a 
suit for alimony, unless coupled with payment, is no answer 
to an action of this kind ; Hunt v. De Blaquiere (a). 
With respect to the part of the verdict applicable to the 
maintenance of the child, there was sufficient evidence for 
the jury to imply a contract on the defendant's part. 
Rawlyns v. Vandyke {b) shews that the circumstance of 
the child being left with her mother is enough to con- 
stitute her his agent, and to authorise her to contract debts 
for the child's support. Pickering v. Gunning (c) ; 1 Roll. 
Abr. 729. 

Bennett and Collins^ contra. — The plaintiff here sues for 
the same thing as the wife sued for in the Ecclesiastical 
Court, viz., maintenance ; and the parties are substantially 
the same (d). K the wife had obtained alimony in that 
suit, it would have been a bar to this action ; Willson v. 
Smith (e) ; Hunt v. De Blaquiere (f) ; and therefore, the 
suit may be considered as having been for the same cause 
of action as the present. But whatever the cause of action 
was, the sentence was upon the point now put in issue by 
the defendant ; for the proceedings if referred to will all shew 



(a) 5 Bing. 550. (b) 3 Esp. 250, 252. 

(c) Sir W. Jones, 182 ; Palmer, 528. (rf) See 5 B. & C. 377, 
(e) 1 B. & Ad. 801. (/) 5 Bing. 550. 
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1842. that the defendant did prove adultery by his wife, and that 
1>AY it was upon that proof, and at the instance of his proctor. 
Spread, that the suit was dismissed. The sentence therefore being 
upon the point now at issue, and in a case between sub- 
stantially the same parties, and having been pronounced by 
a court of exclusive jurisdiction, was evidence here. In all 
decided cases of a similar nature evidence of this kind was 
held to be admissible, the only question being whether it 
was conclusive or not ; and this will distinguish most of the 
cases cited for the plaintiff. Jones v. Bow (a) ; Clews v. 
Bathurst (b) ; Da Costa v. Filla Meal (c), and Prudam v. 
Phillips^ there referred to ; Rex v. Grimes {d) ; Rex v. the 
Mayor of York (e) ; Rex v. Hebden {f) ; Cooke v. Sholl {g). 
If misconduct by the wife be established, the husband is 
not liable, whatever his own conduct may have been ; Rex 
V. Flintan{h); Manby v. Scott (i). As to the other point, 
clear proof of a contract must exist, before the husband can 
be bound to provide for his child, no common law obli- 
gation to do so being imposed upon him. Cooper v. 
Martin (J) ; Urmston v. Newcomen {k) ; Mortimore v. 
Wright (J), Rawlyns v. Vandyke {m) is no authority for 
inferring a liability from the circumstance of the child being 
suffered to remain with her mother ; for here the legitimacy 
of the child is disputed. 

Cur, adv, v. 



(a) Carth. 225. (6) 2 Strange, 960. 

(c) 2 Str. 961. (rf) 5 Burr. 2601. 

(e) 5T. R. 72. (/) 2 Str. 1109. 

(g) 5 T. R. 256. (h) 1 B. & Ad. 227. 
(0 1 Lev. 4 ; 2 Smith's Lead. Cas. 245. 
0' ) 4 East, 76. (k) 4 A. & E. 899. 

(/) 6 M. & W. 482. (m) 3 Esp. 250, 252. 



Digitized by 



Google 




FIFTH VICTORIA. 169 

The court not being unanimous, judgments were deli- ^Q42. 
vered seriatim^ as follows : — 

Perrin, J This was an action for necessaries supplied 

to the wife and child of the defendant, founded on his 
alleged misconduct towards, and abandonment of, his wife, 
or wilful and causeless separation from her. As to the first 
cause of action, there was evidence to go to the jury of 
ill treatment, warm language and threats (on account of the 
settlements), and of desertion of her by him. There is 
therefore no ground for a non-suit : on the contrary, there 
is sufficient evidence, if believed, and not contradicted, to 
sustain the plaintiff's case. The defendant produced no 
parol evidence ; but he offered in evidence a sentence of 
the Consistorial Court of Cork, dismissing a suit instituted 
by her for a divorce, on the ground of cruelty, and the 
proceedings therein, whereby the cruelty and desertion, 
and adultery by her, were put in issue, but not established. 
The particulars of that judgment or decision are not shewn ; 
but its amount was, that cruelty was not established, that 
she was not entitled to a divorce (and consequently not to 
alimony) in that suit, on the grounds and proofs there 
made, in which the right to alimony could not come 
directly, but only collaterally and incidentally, into 
question; for alimony alone was not, and could not be 
the subject of such a suit. It has not been argued at 
the bar that the other documents in this suit (the allega- 
tions or depositions) were admissible, but counsel for the 
defendant relied mainly on the judgment, as evidence to 
meet the plaintiff's case, and to disprove cruelty or aban- 
donment, and to prove that he was in no default, and that 
she had left him. This judgment was objected to by the 
plaintiff's counsel on two grounds; first, as res inter alios 
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10 ^2. acta ; and secondly, as inadmissible, because it was not a 
^^^ decision directly upon the point, or, in other words. 
Spread, because it does not contradict or disprove the matter in 
controversy in this suit; since the matter of abandonment 
or desertion, and consequent right of the wife to obtain 
necessaries at the defendant's expense, was not tried, or 
directly decided, or denied, in that suit, but was a colla- 
teral matter to be at the utmost merely inferred from the 
decision ; which was nothing more than that she did not then 
prove or establish a case, and in consequence was nonsuited. 
As to the first ground of objection, I hold it to be plainly 
untenable, and that it is not res inter alios acta. The 
plaintiff claims under the wife, and only by virtue of her 
right to have the necessaries supplied and to bind her 
husband ; according to what is said by Bayley^ J. in Keegan 
v. Smithf 5 B. & C. 377. If this had been a sentence 
against her in a suit of jactitation of marriage, or of 
divorce for adultery by her, it would have been admissible 
evidence for the defendant against the plaintiff in this 
action, and conclusive ; for such sentence would establish 
directly either that there had been no marriage, in which 
case the defendant never was liable for her support, or 
adultery by her, which discharges his liability. Henry's 
case, cited in Peake, 76, 77 ; Jones v. Bowj Carth. 225 ; and 
Blackham's case, Salk. 290, are authorities upon this point. 
But the second question appears to me to be entitled to a 
very different consideration; viz., whether a sentence 
deciding that she had established no right to a divorce for 
cruelty, and consequent alimony, nor he for adultery, 
decides that she has no right to necessaries at his expense, 
and disproves that degree of misconduct on his part, and 
abandonment or groundless separation, which at common 
law entitle her thereto, and of which sufficient evidence. 
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unless contradicted or rebutted, had been given on this 1842. 
trial : in other words whether that was or was not a jndg- ^^^ 
ment directly upon the point in controversy here. If it Spread. 
were an absolute and conclusive decree that she was not 
entitled to alimony or support at his expense, it would 
appear to be directly upon the point, if alimony can be 
obtained in that court upon causeless separation, or sepa- 
ration by mutual assent. That, however, is not the case : 
alimony could be decreed to her in that suit only in the 
event of, and consequent upon, a decree for a divorce : and 
this is therefore merely a decree that she is not entitled to 
a decree for a divorce for cruelty, and therefore not to 
alimony. It consequently does not bear directly upon the 
point : and for this reason my opinion is, that it was not 
admissible, and that the learned judge was right. The 
rule of law is laid down in the Duchess of Kingston's case, 
20 State Triak^ 538; viz., ^Uhat the judgment neither of a 
" concurrent nor an exclusive jurisdiction is evidence of 
^^ any matter which came collaterally in question, though 
^' within their jurisdiction; nor of any matter incidentally 
^^ cognizable ; nor of any matter to be inferred by argu- 
^^ ment from the judgment." BlackhcmCs ease, 1 Salk. 
290, was founded on this principle ; and the same principle 
must, I think, apply to the sentence in question here. 
That rule of law seems not merely established by authority, 
but founded in excellent reason, as it would be extremely 
unjust to view a mere matter of inference as a direct 
decision. In this case I think a little consideration would 
shew that the point sought to be established could not 
even be inferred. The sentence, in any view, does not 
seem to be entitled to, or to have, more than a negative 
and qualified effect, and therefore •does not contradict the 
evidence given on the part of the plaintiff. That negative 
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1842. eflFect IS, that the wife had fiEtiled in her proof in that suit, 
^^^ and that so far as it appeared she was not entitled to alimony, 
Spread, because not entitled to a divorce ; leaving it open to her, 
I apprehend, in a new suit, to produce further evidence, as 
it would be to the plaintiflF in this very case, if he were 
nonsuited, to bring a fresh action and maintain it by fresh 
evidence. The case is therefore, in my mind, plainly 
distinguishable from those I have above referred to, 
Henrxfs case, Jones v. Bow, and Keegan v. Smithy 5 B. & 
C. 375, a case not cited in the argument, but to which I 
have been referred by my brother Crampton. In that 
case there was a decree for alimony by the Ecclesiastical 
Courts, measuring and determining the amount for neces- 
saries to which the wife was entitled, and for which the 
husband was chargeable, and which if paid discharged him 
for the period which it covered : which therefore was a 
decree directly upon the point, upon the same matter 
which was the subject of the suit Whereas, in the case at 
the bar, there was no decree at all upon that point, nor any 
decision ; as there was no decree for a divorce, ancillary to 
and consequent upon which only the question of alimony 
could arise. For it is not alleged that there was in this case 
any order for ad tn/mm alimony and payment of it: no 
such evidence was offered ; the evidence offered and relied 
on was a sentence dismissing a suit by the wife for a 
divorce on the ground of cruelty; a non-suit, and nothing 
more. I cannot imagine how that bore or could be brought 
to bear upon the evidence here, which was of coarse 
conduct, abandonment of, and voluntary separation from 
her, first, as it would seem, from dissatisfaction on account 
of the settlements, and afterwards from jealousy ; nor can 
I imagine what observations a judge could make upon it to 
the jury. I am therefore of opinion that this sentence was 
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not admissible evidence in this suit, as it was not evidence 
upon this matter of alimony, which came only collaterally 
and incidentally in question in the suit for a divorce, 
and the non-title to which is a matter only to be inferred 
by argument from the judgment : and as it proved or 
established nothing, and furnished no means of information 
to the jury upon the matter they had to try, but might 
mislead them to believe that it had been already adjudi- 
cated upon. Consequently, I think the verdict for £500, 
for Mrs. Spread's support, should not be disturbed. But 
with respect to the maintenance of the child, I think that 
the learned Serjeant was mistaken in applying the doctrine 
of Lord Eldon in Rawlyns v. Vandyke^ 3 Esp. 252, to the 
facts in this case relating to the child. I do not think that 
Mr. Spread, by suflfering this child to remain with its 
mother under the circumstances, (denying as he did any 
interest in the child,) did thereby constitute her his agent, 
or authorise her to contract debts for its education and 
other necessaries. And I feel bound, by the decision in 
the case of Mortimore v. Wright^ 6 M. & W. 482, to hold 
that there was no evidence to go to the jury of any contract 
to bind the defendant as to this part of the plaintiff's claim, 
and therefore think that the verdict should be reduced so 
far, i. e. by £200 ; as the father is held to be liable for the 
support of his child only by reason of a contract to that 
effect, and not by reason of any legal obligation to provide 
maintenance, as he is for his wife. 

Crampton, J. — This case is one in which the different 
members of the court have experienced a very great deal 
of difficulty ; and differing as I do from my brother Perrin, 
I cannot say that I feel altogether free from doubt ; but 
upon the whole of the case I am of opinion that the verdict 
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should be set asiiie. This is an action brought by Mr« 
Day, the plaintiff, to recover from the defendant, Mr. 
Spread, compensation for necessaries supplied to the 
defendant's wife and child. Mrs. Spread and the child 
are living apart from the defendant ; Mrs. Spread has no 
allowance from her husband; and under these circum- 
stances there can be no doubt that the husband is bound to 
provide her with necessaries, unless she has voluntarily 
withdrawn herself from his protection, or has committed 
adultery. And it is equally clear that if the wife live 
apart from her husband in consequence of the husband's 
misconduct only, the party supplying her with necessaries 
is entitled to recover from the husband for the value of the 
necessaries so supplied. The jury in this case have found 
a verdict for the plaintiff both for the necessaries provided 
for the defendant's child, and for the necessaries provided 
for the defendant's wife. So far as the verdict is for the 
maintenance of the child, it is conceded on all hands that 
it cannot be sustained* The manner, however, in which 
the verdict has been taken, would not on this ground 
merely call for a new trial, as the jury have assessed 
separate damages for each part of the plaintiff's demand ; 
and we might therefore reduce the verdict to so much of 
it as is applicable to the maintenance of Mrs. Spread, if 
otherwise the verdict were unimpeached. But there arises 
a serious question as to the conduct of the trial. The 
defendant offered in evidence a sentence of the Ecclesias* 
tical Court in a case in which Mrs. Spread was promovent^ 
and her husband was the impugnant. The sentence was a 
dismissal of the wife's claim in a suit instituted by her 
for a divorce and alimony. The ground of the suit was 
cruelty on the husband's part, and the husband set up a 
counter-charge of adultery on the wife's part. This sentence 
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amoantSy in my opinion, to nothing more than a dismiss of 
Mrs. Spread's suit It docs not establish a case of adultery 
against her, bat it is evidence that Mrs. Spread had pre- 
ferred this charge against the defendant, and had failed in 
substantiating it in that suit. The learned judge who 
tried the case rejected the sentence as evidence against the 
plaintiff; and the question I have now to consider is, 
whether he was right in so doing. Now it must be 
admitted that this sentence could be no answer to a case of 
cruelty established at the trial against the defendant. The 
circumstance of the wife having on a former occasion and 
in a different suit made that charge, and failed in establish- 
ing it, could be no bar to the plaintiff's present action, 
founded upon proof of the defendant's misconduct to his 
wife made at the trial of this case. But on the other hand, 
as we find by the judge's report that cruelty on the de- 
fendant's part was asserted on the one side, and denied on 
the other, and that it is part of the case made in evidence 
by the plaintiff below, I cannot say that it is illegal, or 
irrelevant, to shew that on a former occasion, and in a 
solemn trial by the wife, that charge, in reference to the 
same period of time, was made, and was attempted to be 
proved, and was not substantiated. I say the same period, 
because it is admitted that the plaintiff's claim covers the 
time to which the ecclesiastical suit refers. It may be 
(and possibly is) evidence of very little weight ; but can I 
say that it is totally inadmissible upon the issues knit 
between the parties ? It is clearly not conclusive evidence ; 
and this answers most of the authorities relied on by my 
brother Perrin. In Keegan v. Smithy 5 B. & C. 377, such 
evidence was received. In that case there had been a first 
suit, and then a second ecclesiastical suit, and a sentence ; 
and these were all in evidence. In Rex v. Flintan, 1 B. 
& Ad. 227, a sentence of dismissal in the Ecclesiastical 
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^^^' tJourt was also admitted in evidence, though no bar to the 
^^* plaintiflF's action. Though not conclusive of anything but 
Spread, of the suit, 8tnd of its failure, the sentence may be rele- 
vant upon the disputed question whether the wife's sepa- 
ration was caused by the husband's misconduct or not, and 
as to the amount of damages (if any) to be given. If 
indeed this sentence could be looked on (as it was con- 
tended it could,) as res inter alios acta, with which the 
plaintiff had no connexion, it might be otherwise ; but that 
objection is untenable. The answer to it is that given by 
Mr. Justice Bayley in Keegan v. Smith ; ^^ the wife may be 
" considered as suing through the creditor." In this action 
we may look upon Mrs. Spread as the real plaintiff, and her 
own act is evidence against herself, valeat quantum. Suppose 
a new suit by Mrs. Spread in the Ecclesiastical Court for a 
divorce for cruelty, and alimony, against the defendant ; 
would not this former suit be evidence against her there ? 
not conclusive, I admit ; but some evidence. Blackham's 
ease, 1 Salk. 290, has been relied upon as decisive against 
receiving this sentence in evidence, but I cannot see its 
application to this case. In Blackham^s case it was ruled 
(and soundly ruled) that the fact of an administration 
founded on a supposed marriage did not prove the fact of 
the marriage in the temporal court; the administration 
was, however, in that case given in evidence. But it was 
held that although the sentence was conclusive of the 
administration being granted, yet it could not prove a 
collateral matter which was only to be collected by 
inference from the sentence. So here the sentence offered 
in evidence by the defendant is conclusive of the fact that 
such a suit was instituted, and that it was dismissed ; but 
it cannot be used to shew misconduct on the part of Mrs. 
Spread. It is only on the ground of total irrelevancy to 
the issue in the cause that this sentence could be rejected, 
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and for the reasons stated I cannot say that it was so i842. 
irrelevant. I am of opinion, therefore, that there should Day 

be a new trial, and as the mistake was that of the judge it Spread. 
must be without costs. 

Burton, J. — I have arrived at the same conclusion as 
my brother Crampton. The question is one of very great 
nicety, but after what has been already said, it will not be 
necessary for me to add many observations. The plaintiff 
in an action of this kind puts himself in the situation of 
the wife, whose separation from her husband is the founda- 
tion of her claim ; and the consequence is, that he must 
be bound by whatever would bind the wife herself if the 
suit had (or could have) been instituted by her; and 
therefore it comes to this, if in place of the present suit it 
were a suit instituted by the wife herself, would a judg- 
ment in a former suit instituted with the same object, and 
founded on the same allegation of cruelty on the part of 
the husband, be evidence against her ? In my mind it 
would ; and therefore I cannot but conceive that the fact 
which would be evidence against her would also be 
evidence against a person suing or claiming in her right 
The fact of her having failed in a suit in which the same 
charge was made as that now brought forward cannot be 
contested ; and therefore I think the evidence should not 
have been altogether rejected by the learned serjeant. 

Pennefathbr, C. J. was absent. 

Let the cause shewn be disallowed, and let 
the verdict be set aside, and a new trial 
had, without costs either of the former 
trial or of this motion. 

N 
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1842. 



Jan, 21. 



THE QUEEN v. RICE. 



The 79th . 

section of the A CERTIORARI haviiig issued at the suit of the Com- 

7 & 8 Geo. IV. , . - . 7 . 

c. 53, does not missioners of excise, directing certain magistrates in the 

prevent a writ i. ^ i i i. 

of certiorari county of Cork to return the proceedings upon an excise 
issued at the information against the defendant, the return stated the 
crown, to^re- exhibiting (before one magistrate) of the information, 

QuIen^s^Bench ^^^^^ ^^ ""^^^ *^^ ^ ^^^' ^^ ' ^' ^^» ^^^ retailing wine 
proceedings without a license : the summons and appearance (before four 

before justices rr \ 

of the peace, magistrates) of the defendant, and his plea of not guilty; 
m an excise * o if 

case. and that, upon its being proved that the copy of the 

ance and summons served upon him varied in some particulars from 

defendant to that proved by the process server at the hearings the 

an excise in- • > ^ i« • i .-i • r ,• 

formation be- magistrates dismissed the information. 

fore justices is 
an answer to 

ihi^'^round'of ^^^* ^^"^ moved that the order erf dismissal might be 
variance be- quashed, and the case sent back, on the eround that the 

tween the pro- ^ ' ^ o 

cess served irregularity, if any, was cured by the appearance of the 

to, and of want defendant below, 
of the notice 
prescribed by 

c. 53, 8, 56, Coppingery contra^ objected, in limine^ to the jurisdiction 

of the court. By the 7 & 8 Geo. IV. c. 53, s. 79, the 
certiorari in excise cases is taken from the defendant, with 
a proviso that nothing therein contained shall be deemed 
to extend to writs of certiorari on the part of the crown 
sued out of the Court of Exchequer. He cited Paley on 
Convictions (Ed. 1838), p. 433, and contended that on 
this authority it appeared that the proceedings should be 
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returned to the Exchequer, and not to this court. Besides 18 42. 
the objection taken below, as to the variance in the copy Reoina 
of the summons, there is another in the want of a notice Rice. 
to the defendant, as required by the 7 & 8 Geo. IV. 
c. 81, s. 66. 

Tomb. — The right to a writ of certiorari cannot be 
taken from the Crown except by express words. This 
proviso is wrongly interpreted by Paley. It was intro- 
duced for the purpose of sanctioning the old practice of 
bringing proceedings of this class into the Court of 
Exchequer for fiscal purposes, but it never had reference 
to the decision by this court of points of law arising upon 
the proceedings below. 

The Court decided that the objections were untenable, 
that the order of dismissal should be quashed, and the case 
sent back to the magistrates to be adjudicated upon. 



BROWN V. BRADY. 1842. 



Jan. 22, 26. 



Writ of inquiry to assess damages. A rule had been A writ of 

inquiry re- 

obtained by the plaintiff, on the 9th of November, for turnable on 
liberty to speed (a) the writ "before a judge of this November was 
" court at nisipriusy the plaintiff consenting to accept the foreajudge%t 
" same costs as if it were sped before the sheriff ;"(^) and^^'>^"^J' '*'' 

Decembc 
Held, no 
regular. 



accordingly it was sped before the Chief Justice, at the ?®^®™^®^. 
^ J ^ » Held, not ir- 



(a) i. e. execute. 

(6) Where it is to be executed before a judge instead of the sheriff, a 
motion for that purpose must be made in court. 2 Arch. Pr. by Ch. 713, 
d. 1840. 
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sittings after last Michaelmas Term. In the course of the 
inquiry (which took place on the 4th of December, the 
sittings having commenced on the 26th of the preceding 
month) it was perceived that the writ was returnable on the 
27th of November. Counsel for the defendant therefore 
protested agsinst any further steps being taken, but the 
case having been continued and the damages assessed, he 
applied to the judge for a certificate under the statute 
(1 & 2 Wm. IV. c. 31, s. 15) to stay the entering of the 
judgment This was refused, but the plaintiff was put 
upon terms not to enter up judgment until after the first 
four days of Hilary Term. Napier having, within that 
period, obtained a rule nisi for setting aside the verdict on 
the ground of irregularity, 

Manahan now shewed cause, and contended that the 
principle upon which the court had determined to proceed 
with the inquiry was the right one, viz., that all the 
proceedings have relation to the^r*^ day of the nisi prius 
sittings, and must be referred thereto. If, therefore, the 
trial takes place during the sittings, it must be taken as 
having occurred on the first day, which was within the 
return of the writ. Cases decided on the 17 Car. II, c. 8, 
which enacts that the death of either party after verdict 
shall not be alleged for error, settle that to be the right 
principle; and the case of Jacobs v. Miniconi{a) is in 
point But if there were any objection, the defendant 
has cured it by appearing at the execution of the 
inquiry. 

Napier, contra. — The general principle is undisputed, 
but it does not apply here. According to the old law, the 

(a) 7 T. R. 31. 
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writ would have been returnable on the first day of the 
subsequent term (a), and that is the reason for all the 
proceedings being considered as occurring on one day. 
Here, by the statute (1 & 2 Wm. IV. c. 31, s. 15) the 
writ was returnable on a day certain in vacation, viz., the 
27th of November, and the cause was tried after that day. 
The sheriff's authority flows out of the writ, and on the 
28th it was gone. He was then functus officio^ and could 
execute no process, the writ being out of return. It might 
be executed on the return day, but no later ; Dyke v. 
Blakston{b). Mr. Chitty^ in his Summary of Pleading, 
p. 124, alludes to this point in considering the corres- 
ponding English Act. A similar question arose in Mor~ 
timer v. Preedy{c)^ as to writs of trial. Under the present 
statute (s. 15) judgment is to be signed and execution 
issued on the return day, but here the sheriff could make 
no return. How could the other steps then be taken ? As 
to appearance at the inquiry being a waiver of the point 
now argued, it is a clear principle that a party making an 
objection and then proceeding to trial is not estopped; 
Blissett V. Tenant{d), Here the objection was made at 
the trial, and a note taken of it by the judge. 



181 

• 




Macdonogh^ in reply. — There is no analogy in cases 
under this Act and those under the Writ of Trial Act {e) 
in England, because the points to be determined are two- 
fold ; first, who is entitled to damages, and secondly, what 
shall be the amount (under £20). The sheriff there, is 
substituted for the court. The nature of the proceedings 



(a) 2 Arch. Pr. 707. (6) 2 Ld. R. 1449. 

(c) 3 M. & W. 602. ((f) 5 Scott, 479. 

(e) 3 & 4 Wm. IV. c. 42, s. 17. 
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1842. under a writ of inquiry are laid down in Holdipp v. 

Brown Otway{ci)i Hewit v. Mantell(b)j and Bruce v. Rawlins(c) ; 

Brady. and clearly shew that there is no analogy. By the 
statutes of jeofails this imperfection (if it be one) is 
remedied; lies Y.Pitt{d) ; Launder y,Cripps{e). But besides, 
this is merely a judiciiil writ, without which the court could 
proceed to assess damages, and is helped by the order of 
the court of the 9th of November, that this inquiry should 
take place " at the sittings at nisiprius" They began on 
the 26th, and can be taken as forming only one day; 
Taylor V. Harris {f)^ where Lord Alvanlej/^ C. J., confirms 
the rule on this point as given in Jacobs v. Miniconi. The 
15th section of the 1 & 2 Wm. IV. c. 31, creates a 
legal relation between the return day and any subsequent 
one on which a judgment is signed, which has been delayed 
by the certificate of the sheriflf or judge. The case of 
Meady, Barnard (g) is analogous. Here the only inquiry 
is, has the writ been executed at the sittings at nisi prius ? 
Because if so, they form but one day, and the provisions 
of the statute authorising this writ have been complied with. 

Maodonoffh was proceeding with his argument, when 
he was stopped by 

Pennefather, C. J., who said that the court were 
decidedly with him, and that the rule should be discharged 
with costs. 



(fl) 2 Samid. 107. (6) 2 Wils. 372. 

(c) 3 Wils. 61. ((f) 2 Ld. R. 1397. 

(e) 2 Strange, 947. (/) 3 B. & P. 549. 

(g) 2 Burr. 812. 
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HENRY COOPER, Administrator of Henry Cooper, 
deceased, v. R. B. FOSTER. 



1842. 



Jan. 29. 

Assumpsit on a guarantee. The declaration contained f. having an 

four special counts, and the money counts. The first convl^yed^ 

count stated that F. B. Foster, the father of the defendant, ^^f.^!" ^, 

' ^ son, in consi- 

being indebted to Cooper, (the intestate,) in his life time l^^}^^ ^^^ 

in £700 by bond, dated the 4th July, 1831, and being of the W- 
^ ^ . ^mentofhis 

seised of certain freehold premises, released and conveyed debts. A 

bond debt 
them to the defendant; and thereupon, in consideration of to C. having 

1 . J 1 1 • 1 • 1 • ^^^'^ omitted 

the premises, and that the intestate at the special instance from the sche- 

of the defendant would forbear to sue the said F. B. to theXed, 

Foster for recovery of the monies due on foot of the said ^ leuer (not^ 

bond, the defendant undertook and promised the intestate on7)in^which^ 

to pay the said sum when requested; and concluded by ^® ^^^^ ^^** **® 
^ J * -^ agreed to pay 

alleedns: notice and request, and breach on part of the ^'^ ^®^*» " ^ 

° ^ 1 ' r order that his 

defendant. The second count stated that the said F. B. father might 

be released 

Foster being indebted to the intestate in £500, the and discharged 

_ , from payment 

defendant, on the 11th of March, 1833, m order that the thereof." This 

said F. B. Foster might be released and discharged from uvered, soon " 

payment of the said last mentioned debt, and in considera- * rft^en to 0. 

tion of the premises, and that the intestate would at the ^"^ ^'^^a^wo 

special instance and request of the said defendant forbear ^"™^^®^®P**^ 
* * as mterest by 

to seek payment of the said debt, undertook to pay the ^^^ son. Held, 

that no action 

could be main- 

tained on this 

letter by C. or 

his personal representative against the son, as a collateral undertaking, because it did 

not shew a sufficient consideration ; and if it eould be taken as an original contract 

between C. and the son, a release to the father under hand and seal should have been 

alleged and proved. 
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1842. same; averring that the debt was still due, and that the 
Cooper said A. Cooper in his life time, and the plaintiflf since his 
Foster, decease, as his administrator, had always forborne to 
seek payment, and concluding as before. The third count 
stated that on the 11th of March, 1833, F. B. Foster being 
indebted to H. Cooper in £500 by bond, and the day for 
payment being past, in consideration of the premises, and 
that the said H. Cooper would, at the special request of 
the defendant, release and discharge the said F. B. Foster 
from payment thereof, the defendant undertook and pro- 
mised to pay the same ; and averring that H. Cooper in 
his lifetime, and the plaintiff as administrator, had forborne 
to ask for such payment, concluded as before. The 
fourth count contained the same recital and the same con- 
siderations as the third count, and after averring forbear- 
ance in the same way, added that H. Cooper, in his life- 
time, and the plaintiff since his decease, were always ready 
and willing to execute a formal release to F. B. Forster, 
and formally to discharge him from payment of the said 
debt, and that after the death of the intestate, the plaintiff 
as administrator offered the defendant to execute such 
release accordingly, but that the defendant excused him 
from the execution thereof. It went on to allege notice, 
request, and breach. The defendant pleaded the general 
issue. 

At the trial before Crampton^ J., at the sittings after 
Easter Term last, the facts of the case appeared as follows. 
The defendant's father, F. B. Foster, having an estate for 
life in his lands, by deed, dated the 11th of March, 1833, 
conveyed them to his son, the defendant, in consideration 
of an annuity, and of the payment of his debts, which 
were enumerated in a schedule annexed to the deed. It 
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appeared after the deed had been prepared, and was ready 1642. 
for signature, that by some mistake a bond debt due to the Coopeb 
intestate had been omitted in the schedule, upon which Foster. 
the father having refused to execute the deed, the following 
letter was written by the son. 

" Mr. Francis Blake Foster having at the time of the 
^' execution of the deed conveying his estate to me, stated 
" ther6 was a debt due by him to Mr. Henry Cooper, of 
" Mary-street, in the city of Dublin, coachmaker, in the 
^' sum of £350, which sum is not included in the schedule 
^' at foot of said deed of conveyance, I agree to secure and 
" pay the same or so much thereof as is now justly due, 
" in order that the said F. B. Foster may be released 
'^ and discharged from payment thereof. Dated the lltb 
" March, 1833. 

(Signed,) " Robert B. Foster. 

" Present, D. M^Nevin." 

It was proved at the trial that this letter was delivered 
shortly after it was written to H. Cooper, deceased, who 
had accepted it, and kept it in his possession. The defend- 
ant paid two several sums as interest upon the debt, and 
at one time offered to discharge the principal. The 
defendant's counsel called for a non-suit on the grounds of 
the insufficiency of the letter as either a collateral or an 
original undertaking, and of variance between the contract 
proved and declared on ; but the learned judge left the 
case to the jury, reserving liberty to the defendant to 
move to have a non-suit entered. The jury found for the 
plaintiff; and a rule nisi having been obtained to set aside 
this verdict and enter a non-suit. 
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Tinnb shewed cause. — The arguments used for the 
defendant are four-fold. First— It is said that this letter 
gives no right of action to the defendant, because it is not 
addressed to him, but is merely a contract between the 
father and son. But there is nothing in this objection, for 
though it was written to ensure the execution of the deed 
by the father, yet it is clearly a security ; and an under- 
taking to pay the debt of another will enure to the benefit 
of the person for whom it was intended, no matter to whom 
it may be addressed ; Walton v. Dodson (a). This decision, 
though at nisi priusy is so consonant to sense and justice, 
that it must rule this case. The second objection is, that 
though this may be a letter between the plaintiff and the 
defendant, yet it is void as being without consideration, 
and against the statute of frauds. But it should be remem- 
bered that there are here two contracts, each having a good 
and valid consideration. There is first the contract 
between the father and son, on the consideration of the 
payment of debts ; and secondly, the contract between the 
plaintiff and the defendant as to his debt ; and the consi- 
deration was that the plaintiff would transfer his claim 
from the father to the son, and take the latter as his 
debtor. This, taken in connexion with the first contract, 
makes a good consideration for the second. The third 
objection is that the paper is not signed by the 
plaintiff. But there are numerous authorities in equity to 
shew that an instrument to be binding according to the 
statute of frauds need be signed only by the person to be 
charged; Palmer v. Scott (a); Seton v. Slade{b). The 
defendant here accepted the letter and received interest on 



(o) 3 C. & P. 162. (Jb) 1 Russ, & Myl. 391. 

(c) 7 Ves. Jr. 289. 



Digitized by 



Google 



FIFTH VICTORIA. 187 

the debt. This establishes the mutuality of this contract. 1642. 
There is still the fourth objection, viz., that this contract Cooper 

V. 

is not properly declared upon ; but it is quite clear that Fobtbr. 
the second count at least is sufficient. 

Monahan and Macdonogh^ contra. The true construc- 
tion of this instrument is, that it was a contract between 
the father and the son, and no stranger or creditor could 
take advantage of such a contract. It has been frequently 
decided in equity that on such a contract creditors cannot 
file a bill. Garrard v. Lord Lauderdale (a). The true con- 
sideration for the letter was the execution of the deed. 
The case of Walton v. Dodson (J), does not apply, for 
there the document appeared on the face of it to be a 
contract between the parties. But secondly, even sup- 
posing it to be such a contract as the defendant could take 
advantage of, there is no consideration apparent on the 
face of the instrument, so as to bring the case within the 
statute of frauds. The second count states the considera- 
tion to have been forbearance. For how long was the 
forbearance to last ? If for ever^ then it is a release, and 
should have been so proved. Where there is forbearance, 
there is a right to sue, waived for a time ; where there is a 
release, the right is abandoned for ever. Another of the 
counts alleges a promise of payment on request. But the 
letter points out no definite time for payment, and it has 
long been decided that even a distinct promise to pay will 
not establish forbearance as a consideration, when it is not 
stated ; James v. Williams (c) ; Cole v. Dyer (d) ; Clancy 
V. Piffott{e) ; Bewley v. Whitejbrd^f). In the third count 



(a) 3 Sim. 1. (6) 3 C. & P. 162. 

(c) 5 B. & Ad. 1109. (d) 1 Tyr. 304; 1 C5r. & J. 461. 

(«) 2 A. & E. 473. (/) Hayes, 356. 
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^ ^Q^^' the consideration is alleged to be the promise of releasing 
CooPKE ^ijg father, but there was no attempt to prove this at the 
Foster, trial ; besides it is bad in law, for to be valid, a release and 
discharge under seal should be pleaded. There are 
several cases to shew this count to be bad; Leneret v. 
Rivet (a) ; Thornton v. Kemp (b) ; Austin v. Jervoyse (c) ; 
Drewe v. Slowly {d). The plaintiff, at the trial, rested 
his case on forbearance alone, and he cannot now put his 
case on a bad count upon which he did not then rely. It 
might have been a good consideration for the son, that the 
creditor should release the father, but then it should be 
shewn that the father was released, and the averment must 
be " released and discharged." Accordingly, the fourth 
count states an offer to execute a release, and this may be 
good in law, but no evidence of this was given at the trial. 

R, HolmeSy in reply. — Whether this contract be collateral 
or original, it is good in law. Cooper, (the intestate,) by 
accepting and acting upon the guarantee of the son, 
released the father. If the contract was only between the 
father and the son, why was the letter sent to Cooper ? 
But it is clearly an original and direct contract ; Wilson v. 
Coupland {e) ; Btdler^ J., in Tatlock v. Harris {/^ ; Good- 
man V. Chase (y). It was a proposal made by Foster to 
Cooper, and accepted by him, and therefore extinguished 
the debt as far as the father was concerned. Then as to 
the consideration. If this guarantee be too general to 
support the counts for forbearance, yet the third and 
fourth counts will establish the consideration, by alleging 



(a) Cro. Jm. 503. (6) Cro. El. 477. 

(c) Hob. 69. (rf) 1 Keb. 872. 

(e) 5 B. & Aid. 228. (/) 3 T. R 180. 

{g)lB.k Aid. 297. 
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a release, and an offer to execute a release. But, viewing 1842. 
it as an original contract, the plaintiff could recover on the Coopbb 
money counts alone. If it is to be considered a collateral Foster. 
promise, there are many cases to establish the sufficiency 
of the consideration ; Emmott v. Kearns (a) ; Newbery v. 
Armstrong (b), 

Pennefather, C, J. — In this case the declaration 
contains four counts, besides the money counts, which may 
be put out of the question ; they were not mentioned at the 
trial, nor much urged by the counsel who opened the case 
here. As to these four counts, we are of opinion that the 
plaintiff has not established his title to recover upon any 
one of them. There are two questions ; first, whether the 
consideration alleged is sufficient or not; secondly, 
whether, supposing the consideration to be sufficient in 
law, there was such evidence of it given as would support 
the cause of action. The counsel for the plaintiff have 
argued the case in two different forms. The first was, as 
if the transaction of March, 1833, was grounded on the 
consideration of forbearance to sue, and was a secondary 
responsibility assumed by the defendant, and made valid 
by being communicated to Cooper. The second was, as 
if it was an original undertaking by the son, and a substi- 
tution of himself for his father. One view makes it a 
collateral, and the other an original contract. We are of 
opinion that in neither way has the plaintiff established his 
right to sue. [Here his lordship stated the declaration, 
and continued :] It is plain that in the two first counts the 
only consideration alleged is forbearance ; but no time is 



(a) 5 Bing. N. C. 599 ; 7 Scott, 687. 
(6) 4 C. & P. 59; Mood. & M. 389. 
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1842. mentioned during which the forbearance is to continue, 
OoopKB and there is nothing to shew that Cooper might not have 
Foster, sued the very next day. The third and fourth counts are 
those chiefly relied on ; and the two very different views 
argued by counsel are deduced from them. But it may be 
necessary to see how far these views were borne out by the 
evidence given at the trial. The only title shewn at the 
trial under which the plaintiff sought to recover was 
the letter of the 11th of March, 1833, to which he was no 
party. But it was argued that his subsequent acceptance 
of the document rendered him virtually a party. The 
facts of the case must be considered before the point 
can be determined. [Here his Lordship recapitulated 
die facts as given before, and then proceeded :] If the 
omission of Cooper's debt in the schedule had not 
occurred, the deed would have been executed at once, 
and neither the plaintiff nor any other creditor could have 
attempted any proceedings under it, either in law or 
equity, being no parties. The letter which is now the 
subject of this action was intended to remedy this defect 
in the schedule, and affected the defendant with no further 
liability than if the mistake had never been made, and the 
debt had originally appeared in the schedule. We cannot 
therefore assent to the position laid down by counsel, that 
the effect of Cooper's receiving and keeping this letter, 
was to create a contract between him and the defendant, 
by which Cooper agreed not only not to sue the defendant's 
father, but to take the son as a substituted security. We 
do not see that there has been evidence to support this. 
If it was the true nature of the transaction, why was not 
the bond cancelled by which the debt was originally 
secured ? It remains up to this time in force. We are 
therefore of opinion, that neither as a collateral nor as an 
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original undertaking can an action be maintained on this 1842. 
memorandum. As a collateral undertaking, we do not 
consider that the consideration for undertaking to pay the 
debt of another has been expressed with sufficient pre- 
cision. If forbearance were the consideration, the time 
during which it was to continue should have been stated. 
For if the forbearance was to be unlimited, then the words 
of the declaration would not support it. As to its being 
on original agreement to substitute the son for the father 
as debtor to Cooper, whereby the father would be dis- 
charged, we do not find that any such agreement was 
attempted to be proved ; for the receipt of the document 
by Cooper is not sufficient. But supposing that it had 
been established, yet it would have been necessary to have 
proved a release and discharge under hand and seal (as the 
debt is by bond) from Cooper to the lather of the defen- 
dant ; but no evidence was given in support of either the 
execution of, or the ofier to execute, a release. We are 
therefore of opinion that the present action is not main- 
tainable upon any of the counts, and that a nonsuit must 
be entered. 

Crampton, J. — I take the same view of this case as I 
did at the trial. I think there were two distinct contracts; 
the first purely between the father and son, and containing 
only one consideration, viz., that the son should take on 
himself the debts of the father, if the father would 
execute the deed ; and the paper upon which this action is 
brought is nothing more than an amendment of the schedule 
by the insertion of an omitted debt. Cooper is no more 
a party to this than he would have been if his debt had 
originally appeared in the schedule. The second contract 
is to be concluded from the evidence^ and is to the effect 
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1842^ that Cooper should take the son as a substitute for the 
Cooper father. But this is a mere parol contract, and there is no 

V, 

Foster, writing to evidence it. 

Burton, J. and Perrin, J. concurred. 

Rule absolute, with costs. 



. ^^^' . M'LAIN V. ENERY. 

Jan. 27. 

Practice as ^^ issuE haviuff been directed by the Lord Chancellor 

to commis- ® ^ 

sions for exa- to be tried in Dublin, Brewster applied under the 1 Wm. IV. 

mination of * * 

witnesses, c. 22 (a), for leave to have three aged witnesses residing 

under the 

1 Wm. IV. at Cavan, examined by commission. The application was 

c. 22. . , . . 

grounded on the affidavits of physicians, which stated the 

parties to be of great age, unable to travel, and in infirm 

health. 



J, B. Gilmore and Major ^ contra. — The object is delay. 
And, besides, the object of the Court of Chancery was 
that, as perjury is alleged, witnesses should be examined 
before a jury. This is the first case under this Act in 
Ireland, and the English cases shew how cautiously the 
courts there have exercised the power vested in them 
for this purpose ; Abraham v. Newton (V) ; Davies v. 
Lowndes (c). 



(a) This enactment was extended to Ireland by the 3 & 4 Vic. c. 105, s. 66, 
(6) 8 Bing. 274. (c) 6 Scott, 738, 
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Brewster cited Baddeley v. Gilmore(a)i to shew that this 1842. 
was an application of right, and not within the discretion M*Lain 
of the court. Enkbt. 

Burton, J. — This application must be complied with. 
The discretion of the court is to be guided by the affidavits 
upon which the motion is founded. Here they appear to 
be sufficient. They are made by physicians, who positively 
swear that the witnesses are very aged and infirm, and 
incapable of moving or being moved without danger to 
their lives. If their statements had been untrue, they 
might have been controverted. But as this has not been 
done, we must take them as admitted, and upon their 
authority grant the motion. 

Perein, J. — The judge before whom the issue is to 
be tried, must be satisfied by evidence of the infirm 
health of these witnesses, before he receives their written 
testimony. 

It was afterwards agreed between the parties that the 
examinations should be viva voce, and the depositions in 
writing ; but the court refused to decide that a barrister 
should be appointed as commissioner, for fear of making 
it a precedent, but referred it to the prothonotary to 
appoint a proper person or persons. The return by the 
commissioners to be made on a day certain. 

Let a commission forthwith issue in this 
cause, to be directed to such person as 
the prothonotary shall approve, such com- 

(a) 1 M, & W. 55. 
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18 42. mission to be returnable on the lOth of 

M'L^iN February next, for the examination vivd 

Enert. voce of, &e., witnesses on behalf of the 

plaintiff in this cause; and let such 
commissioner take down in writing the 
answers of such witnesses, and the ques- 
tions which shall be put to them, and 
return the same with such commission ; 
and let the defendant be at liberty to 
cross-examine, and the plaintiff to re- 
examine such witnesses as if they were 
upon examination vivd voce upon the 
trial of the issues to be tried in this 
cause, the defendant to be at liberty to 
join in such commission ; and accordingly 
let it be referred to the prothonotary 
forthwith to settle upon, and approve of, 
a fit and proper person to act as such 
commissioner. 



1842. DOE dem. KEON and Others, v. KEON. 

January 27. 

A lessor of a Tudor, for one of the lessors of the plaintiff, shewed 

plaintiff whose ^ ^ '^ 

name is used cause against a conditional order for an attachment for 

without his 

knowledge or non-payment of costs, on the ground that his name had 

liable to an been used without his knowledge or consent ; and at the 
attachment for 
non-payment 
of costs. 

Semble, that it is a fatal irregularity to omit the place of caption in the jurat of an 
affidavit before a commissioner. 
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same time moved that the conditional order might be set 1842. 
aside for irregularity, as no place of caption was mentioned Dob 

v, 

in the affidavit upon which it was obtained, and which was Keon. 
taken before a commissioner. 

Tudor. — The fact of the lessor of the plaintiff not 
being aware of his name having been used, is established 
by his affidavit. {Pennefather^ C. J. — He has his remedy 
over against the attorney.] The case of Lessee ofOdell v. 
OdeU{a) is an express authority that a party under these 
circumstances is not liable to pay costs. As to the irregu- 
larity, there are several English cases on the subject, but 
none Irish. Rex v. Cockshaw(b), The reason is, that the 
Irish Act, 4 W. & M. c. 4, contains a clause which is 
omitted in the English, making it necessary (s. 4) to 
mention in the caption as well the day when, as also the 
place and county where the affidavit was sworn. 

Cbse, contra. 

Per Curiam. — Allow the cause shewn, without costs. 
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1842. DOE dem. JOHNSON v. RUSSELL. 



January 22. 



A lease for EjECTMENT on the title. There were two demises, one laid 
j9t^%f made 

in the year on the 5th of May, 1829, and the other on the 1st of January, 
1825, contain- ,^^- ., .ii4» ^ » ■ •• 

ed a clause 1841. At the trial before Crampton, J., at the sittings 

ft shonlcf be ®ft®' '^* Trinity Term, the lessor of the plaintiff gave in 

^^^^^^£3*" evidence a lease dated the 4th of May, 1825, from the 

r^n^thS* plaintiff to the defendant, for a term of 887 years, with 

four years a clause providinff that the lease should be null and void, 
from the date. r o 

The lessee to all intents and purposes, if the premises should not be 
continued in ^ 

possession for built upon within four years. He also proved that the 
sixteen years . ... i . • « 

after the eze- premises were not built upon pursuant to this clause, and 
cution of the ^, iii* i* /• f •. • 

lease ; but the ^'^^^ closed his case, relying upon a forfeiture accruing 

SotbuUtu'^n^O'* May 5, 1829, in consequence of neglect to build. 

^oTedto haye ^^ ^^^^ ^^ proved to have been paid for these premises 

been paid since gjnce that period. It was objected by the defendant's 
the expiration * ^ ^ 

of the four counsel, that in consequence of the lapse of twelve years 

years. Held, , 

that the land- which had intervened between the date of the alleged 

bring an eject- foi^fsiture (5th of May, 1829), and the bringing of the 

ment in 1841, • ^ x x» ^ -^ j i /• • 

as for a for- ejectment, a notice to quit, or a demand of possession, 

out'^Sst'^del ^^ necessary. The learned judge being of that opinion, 

manding the directed a verdict for the defendant, with liberty for the 
possession. ^ ^ 

plaintiff to have it changed into a verdict for him, if the 
court should be of opinion that he was so entitled upon 
the whole of the case. A rule nisi having been obtained 
accordingly, 

22. Keatinge shewed cause. A notice to quit, or at 
least a demand of possession, was necessary ; and the 
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mere bringing of the ejectment is not suflScient. The 1842. 

^— — y — 

defendant cannot be treated as a trespasser ; the clause in Dob dbm. 

* ^ Johnson 

question at the most would render the lease voidable v. 

Russell. 
only, at the election of the landlord, and not void. In 

Roberts v. Davey (a) (which was founded in the case of 
Doe y, Banck8{b)y the plaintiff was, only on account of 
the special facts of the case, allowed to recover ; and the 
clause there was expressly that the lease should be void, 
and not voidable. If the present lease was only voidable 
in the event specified, then some act should have been 
proved, capable of avoiding the lease, before the day of 
demise in the ejectment. The right of the defendant to 
a demand of possession (the possession having been ori- 
ginally obtained rightfully by him) before he could be 
could be treated as a trespasser, is shewn by many autho- 
rities, most of which are founded on the case of Doe dem. 
Foley V. Wilson (c) ; which is not so strong as the present 
case, because the defendant here is not an intruder into 
premises belonging to the landlord. 

J. Brooke^ and D. M^Causland^ contra. This is not an 
ejectment against an overholding tenant, nor, properly 
speaking, on the title, but an ejectment upon condition 
broken, a case which is governed by its own peculiar 
rules. The simple question is whether there has been a 
forfeiture, and a consequent right of entry. We insist 
that there is a continuing forfeiture, and that the ejectment 
is maintainable without demand of possession or notice 
to quit. Doe dem Bryan v. Bancks resembles this 



(a) 4 B. & Ad. 664 ; 1 Nev. & M. 443. 

(6) 4 B. & Aid. 401. (c) 11 East, bQ. 
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18 42. 
Doe^dem/ ^*^se. There, two years cesser to work coal-mines created 
Johnson ^j^^ forfeiture; the cesser was in 1813, and the ejectment 
Russell, j^^j j.;ji igjcj . and the bringing of the ejectment was the 
only act done by the lessor of the plaintiff to determine 
the lease. It has been repeatedly decided that no actual 
entry need be proved in ejectments for conditions broken ; 
Little V. Heaton {a) ; Oates v. Drydon (i); 1 Saund. 287, 
note 16; Clerke v. Pywell{c). If there need be no entry, 
there need be no demand of possession. In the Lessee 
of Pilkington v. Talbot (d) no demand of possession was 
held necessary after forfeiture by not renewing under a 
toties quoties covenant. In Doe dem. Ambler v. Wood" 
bridge (e) it was held that even receipt of rent did not 
preclude the landlord from taking advantage of a forfeiture 
occasioned by a continuing breach. [Crampton^ J. — This 
cannot be called a continuing breach, for the building 
was to have been done within the four years.] The 
obvious meaning of the clause was, that the tenant should 
have four years to build, and as many more as the land- 
lord might choose to allow ; and if it be a continuing 
covenant, there is a continuing breach. As to the ques- 
tion of acquiescence, it is impossible to contend that a 
delay in bringing the ejectment has waived a forfeiture 
once accrued. A waiver, if it has any effect at all, must 
go the length of re-establishing the lease^ not merely of 
creating a tenancy from year to year or at will. Twenty 
years are allowed by the statute of limitations for bringing 
an ejectment, but the defendant's argument would not 
allow twelve. That mere passive acquiescence is not a 



(a) 2 Ld. Ray. 750; 1 Salk. 259. (Jb) 3 Burr. 1897. 

(c) 1 Saund. 319. (rf) 5 Law Rec. N. S. 11. 

(e) 9 B. & C. 376. 
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waiver, but that some distinct act is necessary, is shewn 
by Doe dem. Nash v. Birch (a), and Sheppard v. Allen (A), 
the latter of which eases closely resembles the present. 
Roberts v. Davey (c), cited for the defendant, decides only 
that in the case of a licence some act should be done 
shewing an intention to determine the licence ; and Doe d. 
Foley V. Wilson (d) is inapplicable, for the jury there 
found that there was no forfeiture, upon the particular 
&cts of the case. As to the question of receipt of rent, 
there is no evidence of rent having been received for 
these premises ; but even if there were, it was a question 
for the jury whether such receipt was intended as a 
waiver. 1 Shep. Touch. 284, note^ citing Doe d. Cherry 
V. Batten (e). 



1842. 



Dob dbm. 
Johnson 

V. 

Russell. 



Chambers in reply. — The question is not, whether in 
1829 there was a right to enter, but whether such a right 
exists now ; we do not insist upon the necessity of a 
formal entry, but on the necessity of some manifestation 
of the landlord's intention to avoid the lease, as it seems 
to be conceded that it is to be treated as voidable only, 
and not void. Riyht d. Lewis v. Beard (f) shews that 
the entering into the consent rule is not su£Bcient to 
dispense with a demand of possession. In Doe v. 
Bancks (y) no demand was necessary, because there 
was a continuing forfeiture, under a continuing con- 
tract, plainly distinguishable from the present case. 
The cases on the subject of acquiescence, and the 
necessity of some intimation on the part of the 



(a) 1 M. & W. 402. 
(c) 4 B. & Ad. 664. 
(e) Cowp. 243. 
(^)4B. & Aid. 401. 



(6) 3 Taant. 78. 
(d) 11 East, 56. 
(/) 13 East, 210. 
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1842. landlord, are numerous ; Doe d. Price v. Price (a) [Tindalf 

Doe DEM. C. J.l ; Doe d. Cates v. Somerville (b) ; Lessee of Daniel 
Johnson 

V. V. Tierney (c) ; Amsby v. Woodward (d) ; Lessee of Lord 

Russell. 

Ferrard v. Agnew (e) ; Lessee of Winterscale v. Neto- 

comen {f) ; Lessee of Fleming v. Neville (g). 



Pennefather, C. J. — This case has been argued in 
two ways : first, it was argued (inconsistently however 
with the law as it at present stands,) that the lease became 
void to all intents and purposes in 1829, and therefore that 
the lessor of the plaintiff had a right to bring his eject- 
ment on the title, laying the demise so far back as the 
year 1829, and to recover upon that demise. It was next 
argued that supposing him to have been wrgng in saying 
that the lease was void, yet he had a right to determine 
the lease by reason of the forfeiture, and that he did so 
by bringing this ejectment ; and for this purpose he relies 
on the second demise. The court are of opinion that 
taking the question in either way, the lessor of the plain- 
tiff could not maintain this ejectment without a previous 
demand of possession. Suppose, in the first place, that 
the lease was determined in 1829, in consequence of the 
strength of the language used ; in that case, (if this were 
the year 1829,) the lessor of the plaintiff might bring his 
ejectment. But it is a mistake to say, that the only 
question is, whether the lessor of the plaintiff had a legal 
title on the day of the demise. This is not so ; for if he 
lies by and suffers the tenant to remain for a series of 
years in possession, without giving any hint of his inten- 



(a) 9 Bing. 356. (A) 6 B. & C. 126, 132. 

Cc) Jones, 258. (rf) 6 B. & C. 519. 

(c) Batty, 288. (/) 4 Law Rec N. S. 100, 154. 

(y) Hayes, 23. 
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tion to act upon the forfeiture, the case assumes a very 1842. 

different appearance. After such an acquiescence, it be- Dob dem. 
*^^ ^ Johnson 

comes unfair to treat the tenant as a trespasser; for if the v. 

1 ...... 1 1 . 1 / RUSSBLL. 

plaintiff IS right, the necessary consequence is, that (except 
so far as the statute of limitations might apply,) the tenant 
is on record a trespasser, and liable for mesne rents. The 
hardship of this is too obvious ; and it is against both 
principle and law, that a party is to be thus made an ex 
post facto trespasser for thirteen years. 



Right V. Beard^ in 13 East, 210, is quite an authority 
on this point. In that case a person entered into a con- 
tract to purchase an estate, and went into possession on the 
faith of that contract, as a purchaser, and not as a tenant. 
Eventually the contract was broken off; and then the 
seller, without demand or notice, brought his ejectment 
on the title as if the contract had never taken place. The 
court said that that was unfair ; that the possession was 
not tortious, and that it should protect him under the 
circumstances from being treated as a trespasser until a 
demand of possession should be made. So here, for 
thirteen years possession was held by the defendant, and 
the lessor of the plaintiff acquiesced, from some motive or 
other, in his doing so ; and after that permissive posses- 
sion, supposing no tenancy to have been created, he cannot 
be made a trespasser. On that view therefore, supposing 
the lease to have been absolutely determined in 1829, this 
ejectment was not maintainable without a previous demand 
of possession, or something tantamount. Now take the 
other view, and suppose the words to make the lease 
only voidable at the election of the landlord. It is said 
that he made his election by bringing this ejectment ; but 
the Court are of opinion that the bringing of the eject- 
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^ ^^^' ^ ment did not give him a title to maintain it. Except this 
Johnson ^^ ^^ ^^^ °^"^ whatever to signify his election, and until 
he did so, his title to treat the defendant as a trespasser 
had not accrued. The defendant had an undefined interest 
in the lease, continuing and to continue until terminated by 
same act of the lessor of the plaintiff to shew his election ; 
no such act has been proved, the landlord having merely 
brought an ejectment, at the time of serving which his 
title had not accrued. Now the common sense of the 
case appears very plain, and the law of it is established 
by authority. In Roberts v. Davey^ 4 B. & Ad. 664, Lord 
Denman^ C. J., said, " that he thought it quite clear, 
" according to Doe v. Bancks, 4 B. & Al. 401, and on the 
'* wording of the grant, that it was necessary for the 
^^ plaintiff to have done some act shewing his intention to 
*' determine the licence" in question in that case ; " until 
" such act were shewn, it continued in force." So here, 
there should have been some act, anterior to the bringing 
of the ejectment, to shew an election, otherwise there was 
no title on which to bring it. No part of the case of 
Doe V. Bancks is inconsistent with these principles. If 
the lease were void thirteen years ago, the lessor of the 
plaintiff ought to have brought his ejectment sooner ; if 
voidable, he should have signified his election sooner. 

Crampton, J. — The question here is, whether the 
defendant was a trespasser at the time the ejectment was 
brought ? This was the case of a lease made with a con- 
dition for doing a certain thing, and a breach committed 
in 18*29 ; after which the landlord suffered the tenant to 
remain more than twelve years in possession. This was 
clearly a permissive occupation, and the result of it would 
make him a tenant at will. Thus, although, as I appre- 
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hend, the landlord, in 1829, might at once have brought 18 42. 
his ejectment without any previous steps ; yet if he does I><» »bm. 
not do so, he ought to make his election within a reason- 
able time ; for it cannot be imagined that the tenant is to 
be put into so bad a position, as that for thirteen years he 
shall be liable for a breach of covenant, and that at any 
time the landlord might either continue him as a tenant, 
or make his election to turn him out without notice. I 
think that a reasonable time having elapsed, the defendant 
must be considered either as a tenant under the lease, or 
a tenant at will. Under the authority of the cases which 
have been referred to in 4 B. & Ad. and 4 B. & AL, the 
defendant cannot be held a trespasser. The verdict there- 
fore must stand, and the cause be allowed, with costs. 

Burton, J., and Perrin, J., concurred. 

Case allowed, with costs. 



BELL, on the demise of LUCENA, and others, 1842. 



V. FLATTERY. ^«n.24. 

Ejectment on the title. The declaration contained nine The members 
demises ; the first being by the Chairman^ the second by Company, ^- 
three of the Directors^ and the third by the Trustees of ^^^^ \ j^^^ 

the Ariffna Iron and Coal Mine Company (which was a ^*^^"j^j J^^®^ 

tain lands, the 
legal estate in 
which was 
vested in the trustees of the Company ; the affairs of the Company being super- 
intended by directors. By a lease to which both the trustees and the directors were 
parties, the trustees demised the lands for a term of years to a third person, a right 
of re-entry being reserved to the directors in case of the lessee not expending a 
certain sum on the premises, and woi^ing the mines. Held, that an ejectment 
founded on this clause of re-entry, containing a demise in the name of the trustees, 
and another in the name of the directors, could not be maintained. 
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1842. company established under a local Act, the 6 Geo. IV., 
Bbll dbm. c. 181.) At the trial before Richards B., at the Summer 

LUCENA 

V. Assizes for the County Roscommon in 1841, the demise 

Flattbbt. 

principally relied on was the second, which was in the 

names of J. H, Anderson^ T. Pitt^ and N. Smith, three of 
the directors of that company ; and the lessors of the 
plaintiff in support of their case produced a lease, dated 
the 5th of August, 1837, between the directors and 
trustees of the company and the defendant; whereby the 
trustees of the company demised the premises in question 
to the defendant for seventy-two years at a certain rent. 
The lease contained a covenant on the part of the de- 
fendant with the trustees^ to lay out £10,000 on the 
premises, and to work the mines ; and in default of his 
doing so, reserving a right for the " directors for the 
" time being" to re-enter ; no right of re-entry being 
reserved to the trustees^ in whom alone, and not in the 
directors, it appeared that the legal estate in the premises 
was vested ; the directors having merely the power, 
according to the constitution of the company, to oversee 
and direct its affairs and proceedings. — The lessors of the 
plaintiff then went into evidence to shew a breach of the 
defendant's covenants ; and when they closed their case, 
the defendant's counsel called upon the learned Baron to 
direct a non-suit, or a verdict for the defendant, on the 
grounds, first, that the re-entry in the lease of August 5, 
1837, for breach of the condition therein contained, was 
reserved to the directors of the company, who were not 
the lessors in that instrument, and in whom the premises 
demised were never vested ; and secondly, that the right 
of re-entry on condition broken in the said lease should 
have been reserved to the trustees of the company, who 
were seized of the premises at the time of the execution 
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of the lease. The learned judge refused to do so, and 1842. 

directed the jury, that if they should be of opinion that ^^^ »"«• 

the defendant did not effectually work the mines, accord- v. 

Flattbbt. 
ing to the true meaning of the lease, they ought to find 

for the plaintiff; if the contrary, for the defendant. The 
jury found a verdict for the plaintiff; and the defendant 
obtained a rule nisi to set this verdict aside and enter a 
non-suit, or for a new trial, upon the ground of the ob- 
jections taken at the trial. 

T. B. C Smithy and W, Armstrong^ shewed cause. — 
The question is, whether by the rules of law the claim 
in question can be considered as the reservation of a right 
of entry to a stranger, so as to prevent the bringing of an 
ejectment. The general rule is laid down in Co. Litt. 214, 
a, (Thomas's Co. Litt. 84,) and the question is, how far 
that is applicable to a case like this. The directors here 
cannot be looked upon as strangers ; and the reservation 
to them is the same as if it had been to the " company." 
Soulby V. Smith{a). Two cases may be relied on for 
the defendant. Doe d. Barney v. Adams{b)y and Doe d. 
Barkery. Goldsmith(c); but in neither of them was the 
point arising here decided, for they proceeded upon the 
fact that there was no demise in the name of the person 
who had the legal estate, or no title in all the joint lessors. 
Here there is a demise in the name of the trustees (the 
third demise) ; and the directors are parties to the lease. 
The words of the clause in question are " upon this express 
^^ condition, that if " &c. ; and these words make such a 



(a) 3 B. & Ad. 929. (ft) 2 Cr. & J. 232 ; 2 Tyr. 289. 

(c) 2 Cr. & J. 674 ; 2 Tyr. 710. 
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18^2. conditioD as will entitle to a re-entry at common law. In 
Bell dem. Hudson on Landlord and Tenant, a35, it is said, (after 

LUCKITA ^ 

V- stating the general rule that a condition cannot be re- 

Flattert. 

served to a stranger,) " There seems to be a distinction 

^^ to be attended to in this respect. For if a lease, &c« 

^^ be made with the words ^ upon condition,' &c. annexed 

^^ to the limitation, (as for instance, if A., seized in fee, 

^^ lease to B., at a rent, to hold to B., his executors, &c., 

" for twenty years, upon condition that he shall pay the 

" rent, &c.) there, without any clause of re-entry, the 

^' lessor and his heirs might enter at common law ; and 

" therefore, it is said, if a void or defective clause of re- 

" entry be afterwards added (as if it were, provided that 

" if the rent be not paid it shall be lawful for J. S., to 

^^ enter) such a clause shall not vitiate the lessor's right 

" of entry."— Butler's Co. Litt. 203, b. note 1. 

Walter Burkcj and Bakery contra, — The words of the 
condition of re-entry are su£Bcient in themselves to shew 
that the plaintiflF cannot recover. The re-entry is not 
reserved to any persons by name, but to the directors 
" for the time being." But supposing it was simply 
"to the directors," it would be equally inoperative, 
for the directors never had any sort of estate whatever 
in the lands. Doev, Adams (a), and Doe v. Goldsmith^ (J) 
govern this case. The rule is laid down in the passage 
of Co. Litt. already cited ; and whether this case comes 
within the inconvenience contemplated by that rule is im- 
material, for subsequent authorities shew that such a 
condition is absolutely void. In Smith d. Dormer v. 



(fl) 2 Cr. & J. 232 ; 2 Tyr. 289. 
lb) 2 Cr. & J. 674 ; 2 Tyr. 710. 
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Packhur8i(a)y Willes, C. J., says, "As to the right of 1842. 

" re-entry, we are of opinion, that it always supposes an ^^^^ ^"■'* 

" estate ; for what is a right of entry, without a right to v. 

Flattbbt. 
" hold and receive the profits ? Therefore, I have always 

^^ thought, that if an estate was granted to a man reserving 

" rent, and in default of payment, a right of entry was 

" granted to a stranger, it was void." The true ground 

why a right of re-entry can never be reserved to a 

stranger is there stated. With respect to the position 

cited from Hudson^ no authority is adduced in support of it, 

nor does the author even give it as his own opinion. But 

at all events it is inapplicable, because the clause here is 

not a clause providing that the defendant shall hold on 

condition of his performing the things stipulated for. 

Burton, J. — The Court are of opinion that the lessors 
of the plaintiff in the third demise are not entitled to 
recover ; and that a non-suit must be entered according to 
the reservation at the trial. I do not think that the terms 
of the statute, or the directions given by it, affect the 
question raised here. The ejectment is brought on a 
proviso contained in the lease of the premises in question, 
and it is on that proviso that the lessors of the plaintiff 
must recover, if at all. The proviso does not imme- 
diately follow the habendum^ but is a distinct proviso in a 
separate part of the lease, whereby, on the occurring of 
certain events, a right of re-entry is reserved ; and the 
question is, whether the persons who brought this eject- 
ment had a right to enter under that proviso ; and in my 
opinion, upon well settled rules of law, they had not. By 
that reservation a power is given, not to any particular 

(fl) 3 Atk. 135, 139. 
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1842^^ persons by name, but to the " directors for the time being. 
Bell dem. «< to enter;" and the first question is, whether that reserva- 

LUCENA 

V. tion is or is not void at law. Now in my opinion that 

Flattery • 

reservation is, according to the ancient law, as laid down 

in Co. Litt. 214, and confirmed by fVilles, C. J., in 3 

Atkyns^ 139, a proviso made to a stranger, and therefore 

void ; and if void, it is impossible for a party to maintain 

title under it, as a lessor of a plaintiff. The lessors of 

the plaintiff have failed to shew that a person in the 

condition of a director here is not in the condition of a 

stranger, but of a person having an interest in the land. 

The directors are appointed to oversee and overlook the 

conduct of the company, and are officers for that purpose ; 

but that does not make them parties having a right of 

entri/j that is, a right to dispose of the possession of the 

land itself. I think therefore that the reservation is void, 

and being void as to the directors, that no other persons 

can put themselves in the position of lessors of the 

plaintiff in an ejectment. 

Crampton, J. — This is an ejectment for a forfeiture, 
and raises the question, whether the lessors of the plaintiff 
have a right to recover the possession ? Three questions 
have been discussed upon the argument ; first, whether 
a right of entry for condition broken can be reserved to 
a stranger ; secondly, whether in the present case the 
right of entry is reserved to a stranger ; and thirdly, 
whether, even supposing the right of entry in the lease 
of the 5th of August, 1837, to be reserved to a stranger, 
and to be therefore void, the lessors of the plaintiff in 
the third demise, the trustees for the Arigna Mining 
Company, have not the right to enter as for condition 
broken, according to the view suggested by Mr. Hudson 
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in his book on Landlord and Tenant, page 335. Upon 1842. 

the first point, whether a right of entry can be reserved ^^ll dem. 
to a stranger, the authority cited from Co. Litt. 214, is 



V. 

Ill , 1 , . . Flattbbt 

express, and there has never been a doubt raised as to 

the soundness of the position. But it was contended that 
in the lease before us the right of entry is not reserved 
to a stranger. The legal estate is on all sides admitted 
to be in the trustees of the company, who are the lessors 
in the third demise, and the right of entry reserved to 
the directors of the Arigna Mine Company for the time 
being. This company is embodied by an Act of Par- 
liament, but it is no corporation, and its affairs appear 
to be conducted by directors elected from time to time 
by the members of the company. These directors are 
officers of the company, and, save so far as they are 
members, they have no interest in the company's pro- 
perty. It is plain, therefore, that the directors for the 
time being have not either the legal or the equitable 
interest in the lands the subject of this ejectment. The 
legal interest in these lands is vested in the company at 
large. If then the reservation had been to the directors 
by name existing at the time of the lease, it would seem 
impossible to consider them (and d multo fortiori the 
present directors) as any but strangers to the estate out 
of which the lease was carved. But, were we even to 
adopt the plaintiff's argument so far, and to assume that 
a reservation to the directors, for the time being, was 
equivalent to a reservation to the company, the reser- 
vation, as it appears to me, would still be a reservation to 
a stranger, within the meaning of Littleton's rule. The 
company, it is true, are the equitable owners of the re- 
version ; but they are strangers to the legal estate. If 
the defendant s lease were avoided by law, not they, but 

p 
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184 2. their trustees, would have the right to enter. We can- 
Bell DEM. not in this court notice the equitable title ; to do so would 

LUCENA 

w. be to break down the barriers that separate the two 

Flattery. , • j j v 

jurisdictions of law and equity. But, indeed, the 

language of the rule as laid down by Littleton in his 
347th section, as well as the reason of that rule, exclude 
the supposition that a right of entry can be reserved to 
any but the reversioner. Littleton says, " no entry 
" or re-entry may be reserved or given to any person 
" but only to the feoffer, or to the donor, or to the 
" lessor, or to their heirs, and such re-entry cannot 
" be given to any other person.^^ And why ? because 
he who re-enters must be in of his former estate ; there- 
fore all others except the feoflFer, donor, and lessor, or 
their heirs, are strangers to the estate. But it was 
contended that although the reservation might be void, 
as to the persons to whom in this lease it was reserved, 
yet, the condition being broken, the lessors were entitled 
to enter ; and to sustain this view of the case the passage 
before referred to in page 335 of Mr. Hudson's book was 
relied upon. But the passage relied upon, supposing it 
to be authority, by no means bears the construction 
which the plaintiffs counsel puts upon it. Mr. Hudson 
plainly refers to a case in which there is in the same 
lease an implied condition on the tenant's part to pay 
his rent to the lessor, and an express reservation of a 
right of entry to a stranger upon non-payment of the 
rent. The learned writer's doctrine thereupon is, that 
although the express condition be void, yet the implied 
condition is not thereby avoided ; a doctrine which gives 
no aid to the plaintiff in this case, since, if the express 
condition be taken away from the lease now before us, 
the lessors of the plaintiff can have no right whatever to 
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enter, the express condition for re-entry being void, and 1842. 

there being no implied condition to give a right of entry ^^^^ ^^^' 

at the common law. Upon every ground, therefore, the ». 

Flattery. 
plaintiff fails to sustain his case, and the result is that 

a nonsuit, according to the reservation of the judge at 
the trial, must be entered. 



Perrin, J. — I concur. I do not think that the lease 
was determined by the terms of the proviso, without a legal 
proceeding having been taken by a person having autho- 
rity. It is quite clear, and not to be questioned by 
argument, that the right of re-entry must be reserved to 
the lessor, and cannot be reserved to a stranger. The 
directors are strangers ; and therefore I think that a non- 
suit must be entered. 

Rule absolute. 



WESTROPP, Successor to LANE, late Treasurer of i842. 



the city of Cork, v. M'ELIGOTT, and Others. Jan. 27, 28. 



IJERKELY, on behalf of the present treasurer of the city of Judgment may 

be entered, at 
Cork, had obtained a conditional order for liberty to enter the suit of a 

judgment on a bond and warrant of attorney, passed to the treasurer, on 

late treasurer, James Lane, and his successors, on the 14th warrant of at- 

of March, 1840, by the defendant as collector of County Jo'*'J?^^b? 

Treasurer of 
&c. and his 

successors," under the 6 & 7 Wm. IV., c. 116, s. 148. 

The warrant of attorney contained a release of errors, and set out the bond and 

condition. Queer e, whether it was a case for the suggestion of breaches, under the 9 W. 

Ill, c 10, s. 8 ? 
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^0^2. Cess. The condition of the bond (which was given in 
Wbstropp pursuance of the 6 & 7 W. IV., c. 116, s. 148) was, that 
M'Elioott. the defendant should collect and pay into the Provincial 
Bank at Cork, to the credit of the treasurer, or his suc- 
cessors, within the time limited by law, all such money as 
he should be required to collect according to the said 
treasurer's warrant. The warrant contained a release of 
errors, and set forth the bond and condition. The late 
treasurer died on the 20th of September, 1841, and the 
plaintiff was elected in his place. 

Jackson^ S. G., and Collins^ shewed cause against the 
rule, and stated an affidavit of the defendant, in which he 
alleged his belief, that at the late election of a treasurer, 
the plaintiff had not a majority of legal votes, and there- 
fore that he was not the rightful treasurer ; and that 
according to the true state of the accounts (which he 
detailed) he owed nothing, but on the contrary, that the 
treasurer was in arrear to him. IPennefatherj C. J. — 
We cannot enter here into the question as to the state 
of accounts between the parties.] The Court has no 
authority to order judgment to be entered at the suit of 
a successor. The words of the Act under which the 
question arises, (6 & 7 W. IV. c. 116, s. 148) are, that 
the collector shall give security, " by two sufficient 
" sureties joining with him in executing a bond and war- 
" rant of attorney, without stamp, to confess judgment to 
" ^Ae treasurer of the county, conditioned for his duly 
" collecting and paying to such treasurer on or before the 
^^ first day of the next assizes, all such public money as 
" he is or shall be required by him to collect ;" and that 
" every such bond and any judgment entered thereon 
" shall vest in and may be sued for by the treasurer for 
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" the time being, who shall be entitled to continue the pro- 1842. 
" ceedings of any former treasurer, on filing a suggestion Wbstbopp 
^^ stating his appointment to such office, or on his making M'Elioott. 
" it otherwise appear to the Court in which such pro- 
" ceeding may be pending that he is the acting treasurer." 
This enactment evidently contemplates the entering of a 
judgment only by the treasurer to whom the bond is 
given ; and it does not authorize the successor to institute 
proceedings, but only to continue those taken by his pre- 
decessor. The condition of the bond is also incorrect in 
departing from the words of the Act, which require the 
collector to pay to the treasurer , and not to any bank. 
This Court in a similar case set aside a judgment entered 
by the assignee of a bankrupt ; Archer v. Carroll{a). 
[Cramptony J. — It might be worth while to consider 
whether this was a case in which breaches could be 
assigned under the statute(ft) ; for if so, the defendant 
would have little reason to complain of judgment being 
entered.] Gorman v. Hinks{c)f and Le Blanc v. Mere^ 
dith{d)^ shew that they could not ; and in conformity with 
the view there taken, the recognized doctrine now is, that 
where judgment is entered in pursuance of a warrant of 
attorney(e), breaches need not be assigned. ICrampton^ J. — 
The Court of Exchequer holds a contrary opinion(y).] 



(a) 2 F. & S. 43. (6) 9 W. 3, c. 10, s. 8. 

(c) Batty, 527. (d) Batty, 531, note, 

(c) It would seem from the case of Burke v. 7%c Dublin and Kings- 
town Railway, 3 Law Rec. N. S. 24, that if there be no release of 
errors, breaches may be assigned on such a judgment. See also Nolder 
V. Walsh, 1 Smythe, 77; and the note at the end of this case for the 
judgment of Lord Downes, C. J., in Green v. Shiel (referred to in 
the argument m Gorman v. Hinks, Batty, 529), and the case of Lane 
V. Montgomery, in 1823, decided on the authority of Green v. Shiel. 
No trace is to be found of the case alluded to by Bushe, C. J., in Batty, 
529, in which his lordship stated that Lord Downes's opinion had been 
reconsidered. (/) See Dawson v. Eyre, cited in Batty, 532, note. 
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1842. ^ Greencj Sergeant, and Berhelt/y contra, offered to remove 
Wbstropp any objection on the ground last urged, by suggesting 
M'Eligott. breaches. As to the grounds stated in the defendant's 
a£Sdavit, the Court cannot upon such a motion as this 
decide what is properly the subject of a quo warranto in- 
formation, viz., whether the plaintiff is rightfully treasurer 
or not, nor can it enter into the accounts between the 
parties. The plaintiff has done all that was required 
of him to entitle him to proceed, by filing a suggestion 
stating his appointment to the office, according to the 
148th section of the Act. But even independently of 
the statute, he would be entitled at common law to 
enter judgment. MitchelFs case(a), and Cooper's case(i) 
are analogous. It appears clearly on the affidavits, and 
is not denied by the defendant, that the plaintiff is actinff 
treasurer. 

Per Curiam. Let judgment be entered, the 
parties to go before the Prothonotary to 
settle the account, and in the mean time 
no execution to issue. 

(a) 1 Cr. & D. 166. (6) IJ. & S. 57. 



The following are the cases referred to, ante p. 213, note (e). They 
have been taken from a MS. note of the late Mr. Justice Jebb, 

Gresn v. Shiel. 
(King* a Bench, Michaelnuu Term, 181GJ 

Lord Downes, C. J. — This was a motion to set aside an execution 
for want of a suggestion of breaches, under the statute within which 
the present case is alleged to fall. The question has been argued 
strongly on both sides, and though I cannot say it is a case wholly free 
from difficulty, yet we are all of opinion that it comes within the statute, 
and requires a suggestion. 
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The statute has been a most beneficial one in many respects, and has 
superseded the necessity which formerly existed of going into a court 
of equity to ascertain the real damage sustained in cases of bonds 
conditioned for the performance of covenants, by requiring the party to 
assign a breach, and shew the damage he has suffered. In many 
instances, however, it has been productive of inconveniencies ; this is 
already evinced by some of the cases upon the subject For example, 
it has been held that where a bond is conditioned for db payment of a 
sum of money by instalments, or for the payment of an annuity, or for 
the performance of an award, a suggestion must be made. Now in all 
these cases the amount of the damage is apparent upon the instrument 
itself, provided the non-payment be proved. The party who sues out 
execution under such circumstances does no more than he is entitled to 
do, according to the most equitable construction, and yet in those cases 
the execution has b«en set aside, because no suggestion followed. But 
in deciding upon these cases we must not lose sight of their adherence 
to a general rule. 

It has been strongly argued upon the part of the plaintifT, that this case 
does not come under the statute of William upon the following grounds ; 
and in that argument counsel have founded themselves upon the English 
decisions(a), which, so far as the statutes of the two countries correspond, 
are certainly binding upon our judgment. The first ground suggested 
is, that the judgment here is upon a warrant of attorney, which super- 
sedes the necessity of suggesting a breach. The cases all undoubtedly 
shew that in England a judgment upon a warrant of attorney is not 
within the act ; but in none of them is the decision rested upon any 
other ground than this, that a warrant is not one of the instruments 
specified in the English act, and that therefore a judgment founded 
upon it is not within the provision of the statute. Our statute, how- 
ever, mainly differs from the English one in this respect ; a judgment 
of cognovit is not enumerated in the English acts, but the Irish ex- 
pressly mentions ** judgments by cognovit, or the like." I cannot 
imagine that this difference was accidental. This statute was passed 
in Ireland the year after the English, and it is therefore reasonable to 
suppose that there were grounds for making the distinction : and the 
more so, if it were understood that judgments by cognovit, &c., were not 
included in the English act. For in this country almost every instru- 
ment upon which judgment is entered in case of bonds conditioned for 
performance of covenants (perhaps, indeed, I might say without ex- 
ception) is a cognovit. They are always voluntary judgments coiem- 
poraneous with the contract entered into by the parties, and given for 
its security ; and if parliament had not provided for such judgments 
in Ireland, I could hardly conceive a case, even on a most careful in- 
vestigation, which could have come within the provisions of the statute ; 
for these are the only judgments given as a security for the performance 
of covenants. At the same time the Irish statute also enumerates the 
various judgments specified in the English, though if it had omitted 



1842. 



Webtbopp 

V. 

M'Elioott. 



(a) Austerburg v. 
5 Taunt. 264. 



Morgan, 2 Taunt. 195 ; Kinnersleg v. Mussen, 
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1842. judgments by cognovit, it would have scarcely any operation at all 
""rz "f "^ We must therefore strike the word cognovit out of the act, if we hold with 
^ the English decisions that a judgment upon a warrant of attorney is 

M'Eligott. J^ot within it. The reason upon which the English act is held not to 
extend to a case like the present fails here ; and that consideration, as 
it appears to me, is an answer to the argument founded on the English 
decisions. There is, however, a case, Wyhome v. Ross, 2 Taunt* 68, 
which distinguishes between a cognovit and a warrant of attorney. 
The question there did not arise on the statute of William, but it was 
whether a cognovit was discharged by the bankruptcy and certificate of 
the party ; and the court said there that a cognovit was different from a 
warrant of attorney, because the former was a mere acknowledgment 
of the amount of damages. With us, however, they are the same. It 
is said there that a judgment by confession must mean the same thing 
as a judgment by cognovit ; a judgment by confession could not be by 
warrant of attorney, and it is enough if the warrant of attorney and 
cognovit are not the same thing to prevent the English decisions from 
operating. The second point relied on was, that the bond in this case 
did not refer to any agreement. It is an answer to this to say that the 
statute does not require it ; the statute was made to meet the case of 
bonds and judgments meant to secure the performance of agreements 
in other instruments, but it is no where required that the bond or judg- 
ment should expressly refer to such other instrument. If the agreement 
referred to the bond so as to shew to the court that they relate to the 
same transaction, it is sufficient to bring the case within the operation 
of the statute. 

The counsel for the plaintiff have required a case in which the judg- 
ment has been held to be within the statute, where the bond did not 
refer to an extrinsic agreement. There are but few cases upon the 
subject ; the cases are not generally of bonds given to secure the per- 
formance of agreements in other deeds, but which in their own con- 
dition recite the terms on which they are to be payable. Thus in bonds 
to secure annuities, or money to be paid by instalments, or the per- 
formance of an award, all of which are held to be within the statute, 
the terms have always been declared in the condition of the bond, 
except in one case, where the agreement was in another instrument ; 
that was the case of WUloughby v. Swinton, 6 East, 550. The bond 
there was for the payment of a sum of money by instalments ; the con- 
dition shewed how much was due ; in addition to that, however, a 
written memorandum was given by the plaintiff to the defendant, that 
nothing in the bond contained should authorize the plaintiff to proceed 
upon any default of payment for more than should be actually due at 
the time, nor tend in any manner to accelerate any of the other 
payments, &c. That instrument was delivered at the time of the 
execution of the bond ; judgment was obtained on the bond, and after- 
wards another instalment became due, for which the plaintiff issued 
execution, and a motion was made to set it aside on the ground that 
there ought to have been a sci. fa. It was contended that a sci. fa, 
was not necessary, but the Court held it was. It is said that the 
memorandum there did not state any more than was already set forth 
in the condition of the bond. But we think it enough if there be any- 
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thing to carry the case beyond the bond. It is no matter what shews 1842. 

the connexion between the bond and the agreement, if it be shewn ; 
and if the agreement demonstrates that there is such a condition, it is 



WB8TR0PP 



sufficient to render a set. fa, necessary before execution can issue. M'Euoott. 

The last argument urged to shew that a suggestion was not necessary 
in this case was, that this contract was not, according to the intention 
of the parties, such as to bring the bond within the statute. As to that 
the facts are, that a proposal was made by the plaintiff to the defendant 
for the purchase of certain lands, and it was agreed that the plaintiff 
should advance «£1000 before the title was made out; the defendant 
agreed to pass his bond for the sum of ^2000, and undertook to make 
out a good title. If the bond and contract can be coupled together, it 
is a bond within the statute. The plaintiff has treated it as a bond 
for the payment of a sum of money at all events, but it is impossible 
to hold it such ; for according to that, even if the plaintiff had made out 
a good title, yet the bond could be put in suit against him. But it is 
impossible to look at this bond and contract together, and not to see 
that if a title was made out the bond should not be put in suit. This 
is as much within the statute as bonds to secure annuities, and in those 
cases there was an event in which alone the bond was to be sued upon, 
namely, the non-payment. So in this case. In all those other cases the 
exact amount of the damages was ascertained by the instrument itself, 
and there was no question for a jury ; but the Court will not suffer a 
party to measure for himself. Here there is a bond controlled by a 
contract and not to be levied in a certain event, and such a bond cannot 
be treated as absolute, when it is only conditionid ; although the result 
of an investigation may be the recovery of the same sum as is already 
specified in the instrument. 

These considerations induce me and the rest of the court to say that 
the execution in the present case ought to be set aside. But the cir- 
cumstances of the case are such that I feel strongly inclined to include 
as part of the order that no action shall be brought. 



Lane v, Montgomerf. 

On the authority of the above case of Green v. Shiel, Goold moved in 
chamber, on the 5th of July, 1823, before Burton^ J., to set aside the judg- 
ments entered in this case and the executions entered thereon, for irre- 
gularity, being judgments on a warrant of attorney, without any 
suggestions of breaches. 

Warren and Townsend for the plaintiff. Hudson with Goold for the 
defendant. 

Order. — Let the defendant bring in and lodge with the 
officer the amount of the executions in these causes, 
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1842. on or before the 5th day of August next. Let the 

^T^ * ^ plaintiff declare upon the bond, and the defendant 

y plead thereto, so that a trial may be had at the next 

M'Eligott. assizes for the county of Cork. Let the judgments 

stand as securities, and the plaintiff be restrained 
from further proceedings under said executions in the 
mean time ; and in default of the defendant's lodging 
said money and going to triid as directed, let the 
plaintiff be at liberty to proceed thereunder ; and let 
the defendant pay to the plaintiff the costs of this 
motion. 



END OF HILARY TERM. 
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ARGUED AND DETERMINED 

IN THE 

OF QUEEN'S BENCH, 

IN IRELAND. 

IN 

EASTER AND TRINITY TERMS, 

IN THE FIFTH TEAR OF THE REIGN OF QUEEN VICTORIA. 



THE QUEEN v. GEORGE MILLES, 

""""^ 1842 

THE QUEEN v. JAMES CARROLL. April W^ . 

W ; May's, 4, 
27. 28. 80; 

The prisoner, in the first of these cases, was tried for "^ ' ' ' 

A contract of 
bigamy at the Spring Assizes for the County of Antrim, marriage per 

verba de prte^ 

at Carrickfergus, in 1842, before Perrifiy J., when the genH, without 
jury, under the direction of his lordship, found the ^remony^by"a 
foUowing special verdict. ^^^^ 

not constitute 
a yalid mar- 
it, in™«®«»t*»«rby 
the common 

" ;COm- ^•^ ^^ statute 

law of Ireland, 

<^ three although fol- 

lowed by co- 
habitation. ■ 
followed by a snbse- 
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18^2. " other persons, went to the house of the Reverend John 

Begin A « Johnston, at Banbridge, in the county of Down ; the 

MiLLEs ; " said Reverend John Johnston then and there being the 
R.v Carroll. 

" placed and regular minister of the congregation of Pro- 

" testant Dissenters, commonly called Presbyterians, at 

" TuUylish, near to Banbridge aforesaid ; and that the 

^^ said prisoner, and the said Hester Graham, then and 

" there entered into a contract of present marriage, in 

" presence of the said Reverend John Johnston, and the 

" said other persons ; and that the said Reverend John 

" Johnston then and there performed a religious cere- 

" mony of marriage between the said prisoner and Hester 

" Graham, according to the usual form of the Presby- 

^^ terian Church in Ireland, and that after the said con- 

" tract and ceremony, the prisoner and said Hester for 

" two years cohabited and lived together as man and wife, 

" the said Hester being, after the period of said ceremony, 

" known by the name of Milles. 

" And the jurors aforesaid, on their oath aforesaid, 
" further say, that the said George Milles was, at the 
" time of said contract and ceremony, a member of the 
^^ Established Church of England and Ireland, and that 
<^ the said Hester was not a Roman Catholic ; but the 
^^ jurors aforesaid do not find whether she, the said Hester, 
" was a member of said Established Church, or a Pro- 
" testant Dissenter. 

" And the jurors aforesaid, upon their oath aforesaid, 
" further find that afterwards, upon the 24th day of De- 
" cember, 1836, while the aforesaid Hester was still 
" living, the said George Milles was married to one Jane 
<< Kennedy, then spinster, in the parish church of Stoke, 
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" in the county of Devon, in England, according to the 1842. 

" forms of the said Established Church, by the then Rkoina 

^< officiatine: minister of the said parish, he beine then Millbs; 

® r ^ B R.W Carroll. 

" and there a priest in holy orders. And the jurors afore- 

^^ said, upon their oath aforesaid, further find, that the 

" said George Milles, afterwards, on the 2nd day of 

^^ September, 1841, was apprehended and in custody at 

<^ Belfast, in the county of Antrim, on the charge of 

^^ bigamy, because of his having so married the said Jane 

" Kennedy, as aforesaid. 

" And the jurors aforesaid pray the advice of the court 
" in the premises, and say, that if the court shall be of 
^^ opinion that the said contract and ceremony between 
" the said George Milles and Hester Graham, followed 
^^ by such cohabitation as aforesaid, constituted a valid 
^^ marriage in law, then the jurors aforesaid, upon their oath 
^^ aforesaid, say, and find, that the said George Milles is 
" guilty of the offence above laid to his charge, in 
^^ manner and form as in the said indictment set forth. 
^^ But if the court shall be of opinion that the same do 
^' not constitute a valid marriage in law, then the jurors 
^^ aforesaid, on their oath aforesaid, do say, and find, 
*^ that the said George Milles is not guilty of the said 
" offence, in manner and form as in the said indictment 
*' set forth." 

The special verdict in the second case, which was that of a 
trial for bigamy before Cramptauy J., at the Armagh Spring 
assizes, in 1842, was as follows: — ^^The jurors, &c. upon 
^^ their oath do find that on the 6th day of May, in the year 
" of our Lord 1841, the Reverend Joseph Kelso performed 
" a marriage ceremony, according to the form of the 
" Presbyterian Church, at his house near Lisburn, 
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18 42. " between the said James Carroll and Sarah Robinson, 

Reoina " and that they were seen the next morning both sitting 

MiLLBs ; ^^ on the bed side, and that both the said James Carroll 
R. V Cabboll. 

^^ and Sarah Robinson were members of the Church of 

^^ England, and that the said Sarah Robinson is now alive. 

^^ And the jurors aforesaid further find that the said Reve- 

^^ rend Joseph Kelso was a Presbyterian minister ; that 

^^ in the year of our Lord, 1809, he had been ordained to 

^^ the Maharagal congregation, and gave it up about ten 

^* years ago, and that for twenty years he had acted as a 

^^ minister of the said congregation ; that he resigned it 

" above two years ago; that he did not consider himself, by 

^^ resigning hb charge, as having ceased to be a Presbyte- 

^^ rian minister ; that he is now a minister but without a 

^^ pastoral charge ; that he married James Carroll to Sarah 

^^ Robinson, according to the Vules of the Presbyterian 

^^ church ; he asked them were they of age, and if they had 

*^ the consent of parents to be married, and was satisfied 

^^ with their answers on this subject; he asked no other 

" questions. He was ordained by the laying on of the hands 

" of the Presbytery of Belfast, which comprehended a num- 

^^ ber of ministers and congregations in and about Belfast ; 

" it is the usual and only form of Ordination in the Pres- 

" byterian Church. Since his resignation he has done 

" no duty, but to marry, and baptize, and preach in 

^^ private houses ; for nine years past he has not attended 

" at Synod or Presbytery. A degraded clergyman ceases 

** to be a member of the Presbyterian body. He has got 

^^ no regium donum, or salary, for above eight years. And 

*^ the jurors aforesaid further find that the said James 

" Carroll was married to Jane Foster, on the 15th day of 

" October, in the year of our Lord, 1841, in the parish 

" church of Kilmore, in this county, according to the 
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" form of the church of England, by the Reverend W. 184 2. 
" Lloyd, the curate of the parish, and that they lived Rbqina 
^^ together for two days as man and wife ; and that the Millbs ; 
" said Jane is a member of the Established Church. And 
" the jurors aforesaid being ignorant whether the said 
" marriage ceremony, performed by the Reverend Joseph 
" Kelso, is a valid marriage in point of law, crave the 
" advice of the court, &c.'' 

The two cases were argued, separately, in Easter and 
Trinity Terms, 1842 ; the first case by Blackbume, At- 
torney-General, and M. Holmes, for the Crown, and T. 
B. C. Smith and Whiteside, for the defendant. The 
second by Sir Thomas Staples, and fV. Brooke, for the 
Crown, and T. B. C. Smith, and Whiteside, for the de- 
fendant (a). 

The court having taken time to consider, gave judg- 
ment, seriatim, as follows : — 

Perrin, J. — These are two indictments for bigamy, 
upon which two special verdicts have been found. It is 
unnecessary for me to state them at length, as the only 
question is, whether the respective prisoners were in 
either case married, the one to Hester Graham, and the 
other to Sarah Robinson. There is some slight difference 
in the findings, but in all essential matters they agree. 



(a) The arguments extended to so great a length, and displayed such 
a variety of learning and depth of research, that it would be impossible 
to do justice to them by any attempt to condense them within the 
ordinary limits of a law report. For a full statement of the arguments 
the reader is referred to a separate report of these cases, by Hamilton 
Smythe and Richard Bourke, Esqra,, Barristers-at-Law. 
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1842. (Here the learned judge stated the facts, as appearing on 

Rkoina each special verdict) It is plain that the parties intended 

MiLLBs; to be married; that they entered into a marriage con- 
R.vCabroll. 

tract; and that a ceremony of marriage was celebrated 

at their desire by a minister of the Presbyterian Church, 
and according to its forms. This ceremony was such as is 
declared by the 21 and 22 Geo. III., c. 25, to constitute 
a valid and perfect marriage between Protestant Dis- 
senters ; and the single question now before the court is, 
whether it is equally binding under the present circum- 
stances, when one of the parties is a member, or both 
are members, of the Episcopalian Church. 

The indictment is founded on the 10 Geo. IV., c. 34, 
which does not materially differ from the prior act against 
bigamy (1 Jac. I. c. 11); and in both, those words are 
used upon which Lord Coke has commented in the 
3 Inst. 88. For the prisoner it has been argued, that the 
ceremony which has taken place between these parties 
does not constitute marriage ; that they were not married 
dejure or de facto^ for that, by the common law, the pre- 
sence and intervention of a priest in holy orders, episco- 
pally ordained, is essential to constitute valid marriage ; 
that without this ceremony there can be no marriage in 
this country, in cases where either of the parties is a 
member of the Established Church, although prior to the 
58 Geo. III. c. 81, s. 3, there might have been a matri- 
monial contract capable of being enforced, and which 
would have prevailed against a subsequent marriage 
solemnized by a priest in holy orders. On the other hand, 
the Attorney-General and counsel for the crown have 
contended that the parties here were actually married; 
that there was a marriage in fact by a dissenting minister, 
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who, though not episcopally ordained, is a clergyman in 

holy orders, qualified to solemnize marriages; and that 

even if this were otherwise, yet the contract, advisedly Mixles; 

^ ^ ^ ^ R.vCabboll, 

entered into between these persons, constitutes marriage, 

and as a civil compact may be contracted without the 

intervention of any clergyman. 

Much learning and extensive research have been shewn 
in the course of the argument, and authorities of weight 
have been cited on both sides, which it is difficult, if not 
impossible, to reconcile. I may therefore justly doubt my 
own ability to digest and decide upon them, and must 
distrust my own judgment in coming to a conclusion dif- 
fering firom my Lord Chief Justice and my brethren on 
the Bench, for whose superior judgment and abilities, and 
more extensive experience and attainments, I entertain 
profound and sincere respect. But having given the case 
and the authorities bearing upon it the utmost considera- 
tion in my power, and having formed a fixed opinion upon 
the subject, I am bound to declare it, and abide the 
responsibility ; though I cannot refrain from expressing 
my distrust of the judgment which has led me to the 
conclusion. 

I shall now proceed to state the foundation of my 
opinion; and in so doing, I shall discuss such of the 
authorities referred to on the one side or the other as 
appear to me to be material to the question directly before 
the court. Much of the antiquarian and ecclesiastical 
learning I shall pass by with this observation, that on the 
one hand it is plain that by the civil and canon law, a 
contract per verba de prcesentij followed by cohabitation, 
constituted valid marriage ; on the other, by the ancient 

2 
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1842. Saxon law, and by some of the constitutions, the presence 

Reoina and blessing of a priest were required to unite the couple in 

MiLLEs ; lawful matrimony. But neither of these laws govern the 
R.v Carroll. . , ^ , r 11, 

question before the court, save so far as they have been 

adopted by our common law, or have become part of 
it. What the common law is upon the subject, I shall 
endeavour to ascertain from text writers of admitted autho- 
rity, from the decisions and opinions of eminent judges, and 
from the statutes which explain and declare it. 

It has been shewn that the usage in England, from a 
very remote antiquity, has been to have marriages solem- 
nized by a clergyman ; that a form and rite for its celebra^ 
tion is contained in the most ancient rituals, (Ayliffe's 
Parergon, 404) as well as in the Book of Common Prayer ; 
and that it has been deemed not merely a civil but a 
religious engagement. It appears certain that one species of 
dower could be had only upon marriages so solemnized, and 
it is doubtful whether in ancient times any kind of dower 
could have been had otherwise. (Perkins, s. 306 ; Co. Litt. 
33, a., n. 10.) This note or memorandum of Lord Hale 
has been much relied on throughout the argument, as sus- 
taining and laying down generally the proposition that 
solenmization was necessary to constitute marriage. But 
it appears to me that his words have been taken in too 
extended a sense, as referring generally to marriage, and 
not, as I believe is the true meaning of the note, to the 
particular case abstracted, and to such a marriage as 
thereby was held to entitle a wife to dower. The closing 
part of the note, where Lord Hale expresses a doubt 
whether the husband shall have trespass de tali uxore abductdy 
seems to shew that he considered the relation of husband 
and wife to exist between persons so circumstanced. 
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Solemnization appears also to have been held necessary to 18^2. 

entitle the offspring of a marriage to inherit ; Hceres legiti- Reoina 

miL8 est quern nuptics demonstrant ; Co. Litt. 7. b. So in Milles; 

R,v Carroll. 
Bunting v. Lepingwell^{a) of which the just result appears to 

be, that if the marriage under the decree of the court had 
not taken place, the issue by the marriage with Tweed 
would have been legitimate, whilst those by the contract 
would not. It proves that the contract was not held to be 
equivalent to marriage, though it was sufficient to avoid 
the subsequent marriage, and possibly by relation to legi- 
timatize intermediate offspring. But it appears to me that 
the passage quoted from Ayliffe, 109-10, does not bear 
the precise meaning claimed for it. For as I understand the 
passage, it would be necessary that both the questions sent 
to the bishop, viz., whether the person charged with bas- 
tardy was bom in lawful matrimony^ and whether he was 
bom before his fether and mother were lawfully contracted 
together in marriage, must be answered in the negative, 
in order that the King's Court should pronounce the person 
a bastard. But however this may be, it certainly does not 
(as has been on the other hand contended) prove a contract 
to have been valid marriage. Foxcroffs case(i) has also 
been referred to, and much relied upon, by the counsel for 
the prisoner ; but it is clearly not law, and cannot be even 
argued for in the extent to which it goes. If then it does 
not maintain the position it appears to rule, I cannot con- 
sider it an authority to prove or maintain anything or any 
part of that position ; therefore I need not consume time 
by observing further upon it. The same observation may 
be applied to and dispose of Del HeitKs case.(c) 



(a; 4 Co. 355; Sir F. Moore, 189. (6; RoU. Ab. 359, lib. 14. 
(c) Rogers' Ecc. Law, 584. 
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1842. It also appears that until marriage solemnized, the 

Rkgina husband might enfeoflf the wife, after a contract per verba 

MiLLEs ; de pr(Bsenti. thougfh this doctrine was at one time doubted, 
R.t; Carroll. ^ » & 

if not denied. The position is thus laid down in Perkins, 

s, 194 : — "And if a contract of marriage be between a man 

" and a woman, yet one of them may enfeoflf the other, for 

" they are not yet one person in law, insomuch that if the 

" woman die before the marriage solemnized between them, 

" the man to whom she was contracted shall not have her 

" goods as her husband, but she may make a will without 

" his agreement," &c. But the contrary is to be found in 

Fitz. Abr. " Feofiment," pi. 117, citing a case in 16 H. 3, 

to the following eflfect — "A man was aflSanced to a 

" woman, and had connexion with her, and afterwards he 

" enfeoffed her of a carve of land, and put her into posses- 

" sion, and executed a deed of it to her, and then married 

" her in facie ecclesicB ; the feoffment was adjudged void, 

" because it was post ^dem datam et carnalem copulam^ and as 

*' if made between husband and wife." The expression in 

Com. Dig. " Baron and Feme^'' B. 1, " so by a contract 

" of marriage, it is no marriage if espousals do not ensue," 

has also been cited to shew that in Chief Baron Comyn's 

opinion a contract of marriage was no marriage if espousals 

did not afterwards ensue. But he does not put it as his 

own opinion, on the contrary he says " semble*' — and in the 

passage which follows that cited we find, " So if the mar- 

" riaffe be not conformable to the ecclesiastical law, the 

" husband shall have no right by the ecclesiastical law ; as 

" if the marriage be in a separate congregation by their 

" preacher, who is a layman, the husband will not be enti- 

" tied to administration. Yet where there is a marriage in 

" fact only, the wife or her children, who were not in fault, 

" may be entitled to a temporal right." I will, bye and 
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bye, observe more fully upon this passage, and the case 1842. 
abstracted. Regina 

V, 
MiLLBS ; 

R. t; Cabaoll. 
Other authorities have been cited and relied upon as 

shewing that the presence of a priest was considered neces- 
sary to constitute marriage. Fielding's case(a) ; as to which 
I doubt whether it establishes any such position. The ques- 
tion was not there raised. It merely proves that long after 
the reformation, and the statutes of uniformity, the marriage 
of two Protestants by a Romish priest, after the Romish 
ritual, when words of present contract in English had been 
used, was good and valid. It would seem that the presence 
of a priest was relied on principally as corroborating the 
testimony of a doubtful witness ; and if the case proves 
anything, it shews that a marriage may be contracted by 
members of the Established Church, before a clergyman 
of another church, and according to another ritual. And 
Lord Ellenborough, in JR. v. TTu Inhabitants of Brampton^ 
10 East, 288, remarking upon this case, says, ^^ Mr. Justice 
*^ Powell, upon a question of felony, considered it as a 
<< marriage contracted per verba de pr<BsentiJ' It may also 
be convenient here to refer to the opinion expressed by 
Sir E^dward Simpson, in Scrimshire v. Scrimshirey 2 Hagg. 
399, ^' It is to be observed that this marriage was per- 
^^ formed by a Romish priest, according to the Romish 
" ritual The Romish Church acknowledges several orders; 
^^ though Bishops, Priests and Deacons, corresponding to 
" those orders in the Church of Rome, are only allowed by 
<< us ; and in the form of making and consecrating bishops, 
" (3 & 4 Edw. VI. c. 12; 5 & 6 Edw. VI. c. 1, s. 5; 
" 13 & 14 Car. II. c. 4,) it is declared, ' that no man is to 

(a) 14 How. SUte Trials, 1727. 
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1842. « be accounted or taken to be a lawful Bishop, Priest or 
" Deacon, or suffered to execute any function, except he be 



Regina 

V. 

MiLLEs ; « admitted thereto according to the form following, or hath 



R. V Carroll. 



" had formerly episcopal ordination and consecration.' 



^^ Bishop Gibson observes, that this last clause was 
designed to allow Romish converted priests, who had 
been before ordained by a Bishop, that such priests 
might be received without re-ordination : namely, that 
they might be received to exercise the functions of a 
priest, and to do the duties of the English clergy. But 
not to allow them to celebrate marriage according to the 
Romish ritual ; for, by the laws of this country, it is, 
I apprehend, prohibited under severe penalties, for a 
Roman Catholic priest to be in this country, and to 
exercise any part of his oflBce as a popish priest in this 
kingdom. But as a priest popishly ordained is allowed 
to be a legal presbyter, it is generally said that a marriage 
by a popish priest is good; and it is true, where it is 
celebrated after the English ritual, for he is allowed to 
be a priest. But upon what foundation a marriage after 
the popish ritual can be deemed a legal marriage, is 
hard to say ; indeed the canon law received here, calls an 
absolute contract ipsum matrimonium^ and will enforce 
solemnization according to the English rites; but that 
contract, or ipsum matrimonium^ does not convey a legal 
right to restitution of conjugal rights, though an English 
priest had intervened, if it were otherwise than according 
to the English ritual. Upon what reason or foundation 
then should a contract of marriage entered into by the 
intervention of a popish priest, not in the form prescribed 
by law, be deemed a legal marriage in this country, 
more than any other contract, that is considered, by the 
canon law, as ipsum matrimonium ? 
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" There may be other instances, but I have not met with 1842. 
" any but that of Arthur v. Arthur, where a marriage by a Regina 
" popish priest, by the Roman ritual, has been pronounced Milles; 
** for ; but that was a marriage in Ireland, between parties, 
" both Catholics, where the laws with respect to papists are 
" diflferent ; which laws, as the laws of the country in 
^^ which the contract was made, the court would respect. 
^^ And in that case there was consummation that purified 
" any condition in the contract. There can be no doubt 
" but that a marriage here by him who is in allowed 
" orders, according to the English ritual, would be 
" good by our laws. But I much doubt whether 
^^ a marriage in England by a Romish priest after the 
^^ Romish ritual, would be deemed a perfect marriage in 
" this country ; the act of parliament having prescribed 
^^ the form of marriage in this country, and changed that 
^^ condition in the contracting part, in the Roman ritual, 
" * if holy church permit,' to, ' according to God's holy 
" ordinances ;* and acts of parliament having prohibited 
^^ to Roman Catholic priests the exercise of their functions. 
^^ And I apprehend, unless persons in England are married 
^^ according to the rites of the Church of England, they 
^^ are not entitled to the privileges attending legal 
" marriages, as thirds, dower, &c. How can a bishop 
" try or certify such a marriage ? can he certify that 
" English subjects, residing in England, were lawfully 
" married according to the laws of England, if they were 
" not married according to the rites prescribed by act of 
" parliament for marriages in this country. Would a 
" contract only by the intervention of a Romish priest, 
" or any priest, be deemed a legal marriage ? The Roman 
" ritual not being the same with ours, such a ceremony 
" is nothing more than a contract." 
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1842. The cases of Smith v. MaxwellAd) and Rex v. The In- 

Regina habitants of Bathwick^{b) have also been relied on by the 

V, 

MiLLEs ; counsel for the accused, and it has been argued, that if a 
R.v Carroll. 

contract de prcBsentiy without solemnization by a priest, had 

been sufficient by common law, they would have been 
decided upon that ground. Wherefore it is inferred that 
they are authorities shewing the opinions of the judges 
and courts, that such a contract, without such solenmiz- 
ation, did not constitute marriage. But though they cer- 
tainly furnish grounds for that observation, yet neither of 
them is a decision upon the point now under discussion, 
which was not then raised, and whidi it was not necessary 
to rule. Sir Robert Paine' s case, Sid. 13, is a short note ; 
and it does not seem easy to hold that after a decree in the 
spiritual court pronouncing the parties to be husband and 
wife, anything more was necessary to complete that relation. 
Tarry and Browne^ Sid. 64, is not upon the point in 
question. 

The statute of the 17 & 18 Chas. II, c. 3, has been 
referred to as evincing its own necessity, the necessity, 
as it is said, for a legislative declaration of the validity of 
marriages by contract. But I do not think the statute is 
entitled to the weight and extent claimed for it, or justifies 
the use made of it. The frame and phraseology of the 
statute are remarkable. It recites that " by virtue or 
" colour of certain ordinances, divers marriages since the 
" beginning of the late troubles, have been had and so- 
" lemnized in some other manner than hath been formerly 
" used and accustomed ; and for the preventing and avoiding 
" of doubts and questions which may be made, touching the 
'^ same, it enacts, that all marriages had or solemnized 

(a) Ry. & M. 81. (6) 2 B. & Ad. 639. 
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" since the first day of May, 1642, before any justice, and 1042. 

" all marriages had or solemnized according to the direc- Rboina 

" tions or true intent of any act or ordinance, shall be and Millbs ; 

'' Rv. Cabboll. 

^^ are thereby adjudged^ esteemed^ and declared to be and to 

^^ liave been of the same force and effect in law, as if such 

*^ marriages had been had and solemnized according to the 

^^ rites and ceremonies established or used in the Church of 

" Ireland; any law, custom, or usage to the contrary 

" thereof notwithstanding." The Act of Uniformity 

prescribed a form of marriage according to the church 

ritual, and as many persons may have had scruples upon 

the subject, it might have been deemed prudent to meet 

and prevent questions which, upon old authorities, might 

have been apprehended or raised as to the right to dower, 

or heirship, attaching to marriages otherwise celebrated ; 

and therefore, to avoid doubts, this act (17 & 18 C. II. c. 3) 

enacts "that they shall be and are thereby adjudged, 

" esteemed, and declared to be, and to have been valid, as 

" if solemnized according to the rubric." In an inquiry as 

to what was the rule of the common law upon this subject, 

one of the Ordinances referred to in this statute (1664, c. 51) 

is well deserving of grave consideration, as the act of 

learned men and lawyers of great reputation, deliberately 

framed and adopted. In the preface to that part of the 

Directory concerning the solemnization of matrimony, it is 

stated and declared " that marriage is no sacrament, nor 

" peculiar to the church of God, but common to mankind, 

" and of public interest to every commonwealth. Yet be- 

" cause such as marry are to marry in the Lord, and have 

*' special need of instruction, direction, and exhortation 

" from the word of God, at their entering into such a new 

" condition, and of the blessing of God upon them therein, 

" we judge it expedient that marriage be solemnized by a 

'^ lawful minister of the Word," &c. This may be consi- 
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dered as a declaration, by its framers, that in their opinion 
of the law, it was not essential though expedient. 

MiLLBS; 

R. vCabboll. 

The Irish Statutes forbidding the celebration of marriages 

between Roman Catholics and Protestants, or between Pro- 
testants and Protestants, by Roman Catholic priests, punish- 
ing any priest who should officiate on such occasions, have 
also been relied upon, and it has been said, if the contract had 
of itself constituted marriage, where was the necessity for 
forbidding the presence and intervention of a priest ? Per- 
haps one answer to this may be, that many acts have been 
at different times passed, upon notions not quite accurate, 
and views of the law not quite correct. According to Sir 
Edward Simpson, these marriages, if not celebrated after 
the English ritual, were already void, and therefore there 
was no need of these statutes. But perhaps also some 
reason may be found for this enactment in the superstitious 
notion which we are told by Sir Dudley Rider prevailed 
extensively, that a marriage once solemnized by a clergy- 
man could not be annulled. In accordance with this notion, 
a solemnization would be considered efficacious, and in 
certain cases more binding on the conscience than a contract, 
and therefore more generally resorted to and insisted on by 
the female, at least, in cases of clandestine marriage. If 
the argument derived from these acts were carried out, 
their subsequent repeal (so far as the matter of punishment), 
might warrant an inference that the legislature in later 
times held a contrary opinion. 

The case of Weld v. Chamberlain,{a) does not establish 
anything. In that case, on a trial of an issue of marriage 
or no marriage, the evidence appeared to be, that a man 

(a) 2 Show. 300. 
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having taken orders according to the forms of the Church 18 42. 

of England, and having been ejected in 1663, contracted Rboina 

the parties by a form of words which they both repeated Millbb ; 

. ,, ^R.w Cabroll. 

after him, but that no rmg was used, and Pemherton^ C. J. 

inclined to think it a good marriage, there having been 
words of contract de prcssenti repeated after a person in 
orders. The ritual of the church had not been employed, 
nor any benediction pronounced by the parson, yet it was 
only on the importunity of counsel that Pemberton^ C. J., 
agreed to make a case of it. Neither can the case of Holder 
V. Dickinson(a) be taken as an authority ; for the opinion of 
Faufffian^ J., whose judgment is the only one to the point, 
was not held by the other judges, whose judgments were 
affirmed on writ of error. The case of Hat/dan v. Gould(b\ 
is, as I think, deserving of very serious consideration, and 
bears more upon the present question than any other yet cited. 
It has been so fully stated and dwelt upon in the course of 
the argument that I need not repeat it in terms. It has been 
relied on as shewing, not merely that a contract was not 
marriage, but that celebration by one not episcopally ordained 
was insufficient. However, Chief Baron Comyn, in the pas- 
sage I have already cited, abstracting this case, calls it a 
marriage 'i treats the man as husband^ and adds that the 
wife and her children may be entitled to temporal rights ; 
so in Gibson's Codex, p. 430, referring to this case, we have 
this passage, ^^ But though the husband demanding a right 
" due to him as husband, by the ecclesiastical law must 
" prove himself a husband according to that law, before 
'^ he can be entitled to it, and if he does not, shall not 
" reap benefit by his own fault ; yet, the wife who is the 
" weaker sex, and the children who were in no fault, 
" may entitle themselves to a temporal right by such mar- 

(a) 1 Freem. 95. (6) 1 Salk. 128. 



Digitized by 



Google 



236 CASES IN EASTER AND TRINITY TERMS, 

10^^- " riage, which, (as was urged,) cannot be called a mere 
Reoina u nullity, because by the law of nature the contract was 
MujsEb; « sufficient, but only an irregularity in not complying with 
" a positive law." Here in a note of the very case, it is 
plainly treated as a marriage and not a nullity, though 
irregular as not complying with that rule of the rubric 
which enjoins celebration by a clergyman in holy orders ; 
which is the meaning of the passage cited from Browne's 
Treatise on Ecclesiastical Law, and not that the common law 
required it. I have been &voured by a very learned and 
eminent civilian in England, with a reference to a case 
decided in the prerogative court of Canterbury, in 1742, 
which bears upon this point. The parties' names were 
Dawe (calling herself Tanner) v. Tannery and the case is 
abstracted in a MS. known as Simpson's ReperUyriumy the 
work of Sir Edward Simpson, and now in the possession 
of the present judge of the prerogative court. The mar- 
riage in that case was celebrated by a layman in Ilchester 
jail, yet the court, after hearing counsel upon an application 
to revoke the letters of administration granted to the wife, 
refused to do so, and confirmed the letters ; condemning the 
other party in costs. \^th the particular facts or circum- 
stances of the case I am not yet informed, and can there- 
fore only quote the abstract. The case of Scrimshire 
V. Scrimshire(a) has been referred to in order to shew that 
a marriage celebrated by a Romish priest was void, and 
not good even as a contract; yet, notwithstanding the 
high authority of Sir Edward Simpson, I do very much 
doubt, and cannot assent to the proposition. Indeed it 
appears to me directly at variance with the provisions of 
and necessary inference flowing from the English statute 
of the 3 Jas. I, c. 5, s. 13, which has not, as I recollect, 

(a) 2 Hagg. 399. 



Digitized by 



Google 



FIFTH VICTORIA. 237 

been referred to or observed on in the argument. That 1842. 

statute, reciting that marriages, &c., were done supersti- Rboina 

tiously, enacts that every man being popish recusant Milleb; 

, , R. r Carroll. 

convicted, who shall be thereafter married otherwise than 

in an open church or chapel, and otherwise than according 
to the orders of the church of England, and by a minister 
lawfully authorized, shall be disabled to have any estate of 
freehold in the lands, &c., of his wife ; and that every 
woman, popish recusant convicted, who shall be married in 
other form than as aforesaid, shall be excluded from dower 
of her husband's lands, &c. The mischief which this 
section was intended to remedy are stated in the preamble 
to be, not that the parties so pretended to be married are 
not married, or are living in concubinage, but the mischief 
recited is, that the dates of their marriages, births, and 
burials, cannot be certainly known. The marriages thus 
solemnized are considered valid marriages; the parties 
husband and wife, and by reason thereof entitled to dower 
and courtesy, and of course the children legitimate. And 
the statute enacts, not that the marriages shall be null and 
void thenceforth, but that the husband^ if a recusant con- 
victed, shall not be entitled to courtesy of his wifis lands, 
nor she to dower of his ; it disables them, thenceforward, 
from enjoying such consequences of their marriage, which 
it therefore admits and asserts to have theretofore been, and 
consequently thereafter to continue to be marriage, valid 
marriage, though thenceforward these consequences of 
marriage shall no longer ensue. 

For the prosecution it has been contended that these 
marriages of Milles and Carroll respectively are valid 
marriages; that they were present contracts, which at 
common law constituted marriage (though it might not 
confer right to dower or inheritance, nor community of 



Digitized by 



Google 



238 CASES IN EASTER AND TRINITY TERMS, 

1842. goods) ; that they were each celebrated before a minister 
< - — t 
Regina of religion, and therefore constituted good and valid 

MiLLEs ; matrimony ; and further that the ministers must each be 
B. V Cabboll. 

considered to be " in holy orders," though not episcopally 

ordained. And they have referred to Fitz. Ab. pi. 117, Co. 
Litt 34, a., Swinb. p. 75, in order to shew the inaccuracy of 
Perkins, and that the contract avoided the subsequent feoff- 
ment, and further that a contract makes very marriage, 
though it has not the same effects or consequences as solem- 
nized matrimony. Certain ancient constitutions of the 
church to be found in Spelman and Gibson have been 
cited and relied upon, especially by Mr. Brooke, to shew 
that the validity of the contract was always acknow- 
ledged. The principal passages referred to are found 
in Gib. Cod. 415, " Walterus in Const. Matrimonium." 
" Prohibeant etiam Presbyteri frequenter matrimonium 
" contrahere volentibus, sub paena excommunicationis, ne 
" dent sibi fidem mutuo de matrimonio contrahendo, nisi 
" in loco celebri, coram publicis* et pluribus personis 
" ad hoc convocatis." 

Whence the inference seems just — that matrimony 
might be contracted without the intervention of a priest, 
otherwise why enjoin the people not to contract it unless 
in the presence of witnesses who could prove it ? Why 
forbid the parties to do so unless in public, in loco celebriy 
coram publicis et pluribus personis ad hoc convocatis ? 
Why direct the priest to issue these injunctions instead of 

• (Puhlids) " UtputA * Tabellionibus ;' vel die * Publicis,' id est, palam 
" in publico praesentibus, Lyndw. De quft re ita statutum est k Thoma 
*' Bonchier Archiep. Caut. Ann. Dom. 1455 : Injungatis insuper utriusque 
'* sexds yiris ac mulieribus, ne mutuo fidem dent de matrimonio con- 
** trahendo, aut matrimonium quoquo mode contrahant, nisi in prsesenti^ 
** dnorum aut trlum testium idoneorum per quos matrimonium hujus 
*' modi, si quando, inimico homine procurante, id per aliquem contra- 
" hentium denegari contingat, luculenter probari possit." 
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commanding them not to celebrate or solemnize unless in i842. 
certain places, before a certain number, if without their Rboina 



presence and intervention there could be no marriage con- Milles ; 

R. » Carroll. 
tracted ? 



The case of Wickham v. Enfield, Cro. Car. 351, has 
also been relied on by Mr. Brooke to shew that clandestine 
marriages entitled the wife to dower. But the facts and 
circumstances of the case do not appear ; so that it does 
not seem to me entitled to the weight as an authority upon 
this point which the learned counsel contended for. The 
entries read from Rastall by Sir Thomas Staples shew 
that the form of pleading marriage relied on by Mr. 
Whiteside per presbyterum sacris ordinibus comtitutum, 
was not invariable or universal. 

I now come to more modem authorities. Chief Baron 
Comyn, in his Digest, title " Baron and Feme'' B. 1, lays it 
down that by the common law, the contract per verba de 
prcBsenti was marriage : he adds — " so by the common 
" law, it is very matrimony, if it be a contract per verba de 
" prcBsenti" So Blackstone, whose Commentaries were 
published not long after the Marriage Act, when the matter 
occupied much of public attention and anxious consideration, 
1 Vol. p. 433 — " Our law considers marriage in no other 
" light than as a civil contract. The holiness of the ma- 
" trimonial state is left entirely to the ecclesiastical law, 
" the temporal courts not having jurisdiction to consider 
" unlawful marriage as a sin, but merely as a civil incon- 
" venience. And, taking it in this civil light, the law 
" treats it as it does all other contracts ; allowing it to be 
" good in all cases, where the parties at the time of making 
" it were, in the first place, willing to contract ; secondly, 
" able to contract ; and lastly, actually did contract, in the 
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1842. " proper forms and solemnities required by law." Again, 
Regina at p. 439 — " Any contract made joer verba de prcBsentij or 
MiLLEs; " ^^ words of the present tense, and in cases of cohabita- 
. V. ABBOLL 4« ^^^ ^ verba de fuiuro also, between persons able to 
** contract, was before the late act deemed a valid mar- 
" riage to many purposes." I find in a book called 
" Readings upon the Statutes," published in the year 1725, 
at page 192, the following passage : — " Marriage, or the 
^^ conjunction of one man and one woman in a constant 
" society and agreement to live together (till the contract 
" is dissolved by death or breach of faith, or some notorious 
" misbehaviour destructive of the ends for which it was 
" intended) was evidently the institution of heaven, if we 
" give any credit to the Scriptures. And nothing more is 
" requisite to a complete marriage, even by the laws of 
" England, than a full, free, and mutual consent between 
" parties not disabled to enter into that state by their near 
" relation to each other, infancy, pre-contract, or impotency. 
" As to the solenmization of marriage, this is evidently a 
" civil rite, and is regulated by the laws and customs of 
" the nation where we reside ; and every state allows 
" such privileges and advantages to the parties as it deems 
" expedient ; they may and do also deny any legal advan- 
'^ tages to those who refuse to solenmize their marriage in 
^^ the manner the state requires, but they cannot dissolve a 
^^ marriage celebrated in another manner than the laws of 
" the country direct ; for marriage, as has been observed, 
^Ms of divine institution, and nothing but a full, free and 
^' mutual consent of the parties is necessary to complete 
'^ it, and those who are so conjoined, no powers can, 
" without just cause, put asunder. I do not cite this 
book as authority, but in a case where so many references 
have been made to books not of strict authority and 
to the usages and received opinions on the subject as 
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indications of the common law, it may be permitted to 1842. 

shew what the author conceived to be the opinion of Rboina 

that day, 1725, as the Woman's Lawyer has been cited Milles; 

. , , . ^'^ Carroll. 

to shew the then popular notion on the subject. 

The passage referred to by Mr. Holmes^ from Story's 
Conflict of Laws, the work of a great lawyer, a man of 
profound learning and judgment, c. 5, s. 108, p. 100, is to the 
same effect ; ^' Marriage is treated by all civilized nations 
" as a peculiar and favoured contract ; it is in its 
" origin a contract of natural law; it may exist between 
" two individuals of different sexes although no third 
" person existed in the world, as happened in the case 
'^ of the common ancestors of mankind ; it is the parent 
" and not the child of society ; principium urbis et quasi 
" seminarium reipubliccB, In civil society it becomes a 
" civil contract, regulated and prescribed by law, and 
" endowed with civil consequences. In most civilized 
'* countries, acting under a sense of the force of sacred 
" obligations, it has had the sanctions of religion super- 
" added. It then becomes a religious as well as a natural 
" and civil contract; for it is a great mistake to suppose, 
" that because it is the one, therefore it may not likewise be 
" the other. The common law of England (and the like 
*' law exists in America,) considers marriage in no other 
'^ light than as a civil contract. The holiness of the 
" matrimonial state is left entirely to ecclesiastical and 
" religious scrutiny. In the Catholic, and in some of 
" the Protestant countries of Europe, it is treated as a 
'* sacrament." And in Kent's Commentaries, vol. 2, p. 
86, another American work of much weight and celebrity, 
it is said — " No peculiar ceremonies are requisite by the 
" common law to the valid celebration of the marriage. 

R 
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1842. 

T 

Rbgina 
r. 

MlLLES ; 

R. V Carroll. 



The consent of the parties is all that is required, and as 
marriage is said to be a contract jure gentium^ that 
consent is all that is reqtured by natural or public law. 
The Roman lawyers strongly inculcated the doctrine 
that the very foundation and essence of the contract 
consisted in consent freely given by parties competent 
to contract. 2^x1 proderit sifftiasse tabulas si mentem 
matrimonii non fuisse constabiL Nuptias non concubitus 
sed consensus facit. This is the language equally of 
the common and canon law and of common reason. 
If the contract be made per verba de prcesenti, or if made 
per verba de Juturo, and be followed by consununation, it 
amounts to a valid marriage, and one which the parties 
(being competent as to age and consent) cannot dissolve ; 
and it is equally binding as if made in facie ecclesice. 
There is no recognition of any ecclesiastical authority 
in forming the connexion, and it is considered entirely 
in the light of a civil contract. This is the doctrine of 
the common law, and also of the canon law, which 
governed marriages in England prior to the Marriage 
Act of 26 Geo. II. ; and the canon law is also the 
general law throughout Europe as to marriages, except 
where it has been altered by the local municipal law. The 
only doubt entertained by the common law was, whether 
cohabitation was also necessary to give validity to 
the contract. It is not necessary that a clergyman 
should be present to give validity to the marriage, 
though it is doubtless a very becoming practice, and 
suitable to the solemnity of the occasion." 



The same position is laid down by Lord Holt in Jesson 
V. Collins.(a) " If a contract be per verba de prcesentiy it 

(a) 2 Salk. 437. 
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" amounts to an actual marriage which the very parties ^Q^2. 

" themselves cannot dissolve by release or other mutual Regina 

" agreement; for it is as much a marriage in the sight of Milles; 

" God, as if it had been in facie ecclesicB, with this dif- 

" ference, that if they cohabit before marriage in fojcie 

" ecclesicB^ they are for that punishable by ecclesiastical 

** censures, and if after such contract either of them lies 

^* with another, they will pimish such offender as an adul- 

" terer, and if the contract be per verba de futuroy and 

** after, either of the parties so contracting without a 

" previous release or discharge of the contract, marry 

" another, it will be a good cause with them of a dis- 

^^ solution of a second marriage, and of decreeing the first 

" contract's being perfected into a marriage. Quce omnia 

" tota cur. concess. except the last point, whereof Powell^ 

** Justice, doubted." 

Hence it appeared that the whole court considered 
that such contract was marriage ; that the parties so 
living together, were not punishable for fornication, but 
that they would be for adultery, if either party were 
afterwards to cohabit with a third. So in Wiffmore's case(a) ; 
though the value of the position is said to be lessened by Lord 
Holts reference to the canon law in that case. Then we have 
the case of Alley ne v. Grey^ reported in 2 Salk. 437, in I 
Shower, 50, and in Comb. 131. In the two first Re- 
porters, the action is stated as being debt on bond, which 
must of course have been to the wife dum sola. The de- 
fendant pleaded ne ungues accouple in loyal matrimony. The 
plaintiff demurred and had judgment, and for this reason, 
as given in Salk. " for it alters the trial ; instead of trying 

(a) 2 Salk. 438. 

r3 
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1842. <« per pais, it puts the trial on a certificate from the ordi- 

^^^ « nary ; and secondly, it admits a marriage, but denies the 

MiLLEs; « Wality of it, whereas a marriage de facto is sufficient. 
R.i; Carroll. 6 ^ ' ^ J 

" and whether legal or not legal, is no wise material." In 
Comb, the action is stated as being in trespass, but the 
same judgment as reported in Salk. is attributed to Lord 
Holt, The result is the same in either form of action, 
viz : — that the relation of husband and wife was taken to 
subsist between the plaintiffs, without proof of a solemnized 
marriage. 

Lord Mansfield^ a report of whose speech on the debate of 
the Marriage Act has been so much pressed upon the Court, 
as evincing his opinion in support of the position laid down 
by counsel for the prisoner in Morton v. Fenn, 3 Uoug. 211, 
expressed directly the contrary opinion. It was an action for 
breach of promise of marriage, and tried before Lord Mans- 
field. The evidence was, that the defendant, who was a 
man of fortune in Jamaica, aged seventy, promised to marry 
the plaintiff if she would go to bed with him that night, which 
she did, and afterwards lived with him a considerable time. 
It appeared also that the defendant several times subsequently 
repeated his resolution to marry her, but that he afterwards 
married another woman. The jury found a verdict for 
the plaintiff, with £2000 damages. A rule nisi for a new 
trial having been obtained, on the ground that it was 
turpis contracts, Lord Mansfield said, " I thought the 
" objection would not lie on two grounds; first, that be- 
'* fore the Marriage Act, this would have been a good 
" marriage, and the children legitimate by the rules of the 
" common law. Secondly, I thought so because the par- 
" ties were not in pari delicto^ but this was a cheat on 
" the part of the man." This opinion, expressed many years 
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after the Marriage Act had become law, and reported by 1842. 

Douglas, extinguishes the notion, that he could have used Reoina 

the expressions so imputed to him in the unauthenticated Milles; 

R. V Carroll. 
report of the debate in Parliament. And as Wilmot^ C. J., 

says, in his judgment in Evans v. Mannion(a)i (where Rex v. 
Larwood^ and the doctrines on which it is rested, are substan- 
tially overruled,) " Parliamentary doubts, debates, or con- 
*' ferences, ought to have no weight in directing judicial 
*' determinations." 

Such then was his notion of the rule of the common law de- 
clared by this learned and able judge. Lord Mansfield^ upon 
a subject which must have engaged much of his attention, 
and with which he must have been conversant and familiar 
before the passing of the Marriage Act. 

The next authority upon this part of the case is the 
opinion of Sir William Scott^ pronounced upon the subject in 
Dalrymplev. Dalrymple(li), The eminence of Sir William 
Scott as a judge is too great to require any observation. 
His familiarity with the marriage law of England, his pro- 
found learning and great experience, entitle this opinion, so 
expressed by him, to the utmost respect and most profound 
attention. He distinctly lays down, that the canon law is 
the basis of the marriage law of England, and that its rule 
in this respect, viz., that an irregular marriage contracted per 
verba de prcesenti^ though not consummated, was valid, even 
to the extent of avoiding a subsequent regular marriage, 
was enforced by the ecclesiastical courts of England. It 
has been argued in answer to this, that the case in which 
that judgment was delivered was a Scotch case, and that 

(a) Wilmot's Cases. {b) 2 Hagg. Cons. Cas. 82. 
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^8^2. as far as relates to the law of England, this dictum was 

Reoina obiter and extrajudicial. But what weight is this objec- 

MiLLEs ; tion entitled to, a&fainst the deliberately expressed opinion 
Rw Carroll. . . . . 

of a judge of his sound judgment, and minute and thorough 

acquaintance with the English law of marriage, whose great 

experience and practice in that court must have made the 

subject a matter of perfect familiarity to his mind ? 

In the course of his judgment he refers to the case of 
Lord Fitzmaurice^ where he says, " the Court, composed of 
" a full commission, found for the marriage." I have been 
favoured by the courtesy of the same eminent and learned 
civilian, with a copy of the judgment in that case, which 
is said to a certain extent to fall short of Sir William 
Scott's view of it, as it does of the prayer of the ladies' 
libel. The terms of the judgment are these : " Nos 
'' judices delegati deliberavimus prsefatos G. Fitzmaurice, 
'' &c., et Elizabetham, &c., contractum sponsaliticum et 
" matrimonialem, per verba de prcesenti ad id apta et idonea, 
" per ipsos et eorum alterutrum mutuo et ad invicem pro- 
" bata et pronunciata, iniisse et inter sese celebrasscy 
" eundemque per carnalem copulam, et procreationem liber- 
" orum consummasse ; proque viribus, valore, et validitate 
" contractus matrimonialis et sponsalitiei, sic inter prae- 
" fatos Gulielmum et Elizabetham initi, contracti, et con- 
" summati, ad omnem juris efFectum pronunciamus, decer- 
" nimus, et declaramus ; prsefatumque Gulielmum ad so- 
" lemnizandum vel solemnizari procurandum verum, purum, 
'' et legitimum matrimonium in facie ecclesise, inter se et 
" prsefatam Elizabetham compellendum fore de jure debere, 
*' pronunciamus, decemimus, et declaramus." They de- 
clared the matrimonial contract to have been entered into 
and celebrated between them, and to be valid and entitled to 
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all legal effects, but being irregular, they also decreed a J 842. 

solemnization in /aci^ ecc/esf^. It is observable that Chief Rkoina 

Baron Comyn was one of that court of delegates, and Milles; 

R. V Carroll, 
that the contract was made and celebrated in Ireland. 

The same opinion was thrown out by Lord Kenyan in 
Meed V. Pa8ser{a)9 at Nisi Prius ; next we have Lord ElteU" 
borouffh in R. v. the Inhabitants of Brampton(b)j and Lord 
Eldon in M^Adam v. Walker(c\ supporting and confirming 
Lord StowelVs position ; the latter using the same language 
and clearly expressing his opinion to be identical. Again, 
in the case of Latour v. Teesdale(d)^ we have the judg- 
ment of the acute, accurate, cautious, and very learned chief 
justice Sir Vicary Gibbs, express and distinct, that a contract 
per verba de prcesenti constituted actual marriage ; after 
a full argument by the most eminent counsel of the day. 
Sergeant Copley^ now Lord Lyndhursty and Sergeant 
Besty now Lord Wynford. Lastly, we have the opinion of 
Lord Tenterden in his charge to the jury, on the second 
trial of an issue sent from the Court of Chancery, in the case 
of Beere v. Ward. After stating that for the due consideration 
of the question then at issue, it was important to understand 
in what way marriage might lawfully have been celebrated 
before the passing of the Marriage Act, he thus proceeded : 
*^ A marriage most undoubtedly, at that time, might lawfully 
" be celebrated in a way in which afterwards the proof of 
'' it would be extremely difficult ; that might be, for it 
" might be celebrated at any time and in any place by a 
" clergyman. Nay^ as I understand the law^ it might be 
" even celebrated without a clergyman ; for a declaration 

(a) 1 Peake, 303 (modern ed.) ; 231 (old ed.). 

\h) 10 East, 282. (c) 1 Dow's P. C. 148. 

{d) 8 Taunt. 830. 
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^842. <« by the parties in terms of contract, that they were 

Reoina « man and wife, accompanied by cohabitation as man 

MiLLEs ; « and wife ; a contract verbally made before witnesses^ and a 
R.t) Carroll. 

^^ declaration of that in the presence of witnesses, would, at 

" that time of our history, have made a good and lawful 

*' marriage in England, as it does now in Scotland.*' This 

cause came before Lord Eldon, on a motion for a new 

trial, and an objection was taken to the law as thus laid 

down, and it has been said, that he differed from Lord 

Tenterden upon the point. But that is a mistake. Lord 

Eldon said, " If it were agreed, that the only question 

" was a question arising on the law of the case, I should 

" have said undoubtedly I ought to retire from it, and 

" call on a court of law to give me their opinion on it. 

" I should go no further with respect to that question 

'' than to say, I think I ought to hesitate before I would 

" venture to say that the law was improperly stated to the 

" jury ; recollecting the consequences of such a statement." 

After some observations on the facts of the case, he adds, 

" I am on the whole of opinion that the best way of 

'* disposing of this case, both with respect to the law and 

'' fact, will be to direct that there should be a trial at bar 

'* in this case, in which you may have the opinion of all 

'' the judges of the court on the law, and in which these 

'' matters so contradictory to each other, and so distressingly 

" contradictory to each other, maybe thoroughly and entirely 

" understood, and thoroughly and entirely observed on.*' 

I read from a note taken by a very great and eminent 

person, who was counsel in the case. Thus, it appears, that 

there is the authority of Lord Holt, supported by the 

whole court, Chief Baron Comyn, Sir William Scott, 

Lord Mansfield, Lord Kenyon, Lord Ellenborough, Lord 

Eldon, Sir Vicary Gibbs and Lord Tenterden, for the posi- 
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tion, that a contract j^er verba deprcesenti constituted a valid 1842. 

marriage by the law of England, before the Marriage Act. Reoina 

How all these eminent men came to adopt this opinion, Milles; 

R. vCabroll. 
(if it is erroneous) affords matter for serious consideration, 

and must make me pause and be well assured of the 
ground I go upon, before I venture to pronounce it error. 
It appears incontrovertible, that such a contract was indis- 
soluble at common law ; that it could not be released ; that 
it bound the parties during life ; that their cohabitation was 
not sinful, was not fornication ; and that cohabitation by 
either with a third party was considered adultery. In all 
these most important respects, more important in the just 
estimation of many, than any title to, or matter of property, 
or temporal advantage, this vinculum Jidei operated and 
was valid ; so that even if it were clearly proved, that as 
to some of the legal rights attendant or consequent upon 
marriage, such contract had not the full force and effect 
of a marriage in facie ecclesicB, (a position which is contro- 
verted, as to community of goods, by the case of Alleyne v. 
Grey^ and as to right of administration by Daw v. Tanner^) 
yet we have Sir William Scott in Lindo v. Belisario^ 
I Hagg. 231, saying, that " marriage may be good 
" independent of any considerations of property, and the 
" vinculum Jidei may well subsist without them." 

The constitutions to which I have previously referred 
from Gibson, seem strongly, nay necessarily to import, that 
matrimony may be contracted in the absence of the priest ; 
and the 5th Canon, agreed upon by the clergy of Ireland 
in 1711, and referred to in the course of the argument by 
Mr. Whiteside^ shews such a marriage, though irregular and 
clandestine, is yet marriage. . The canon is in these words : 
" For the more effectual prevention of clandestine marriages 
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1^2. " we constitute and appmnt, that every person who is 

Rboina « married clandestinely, where neither banns, according to 

MiLLss; << the rubric, have been published, nor license obtained, or 
R. vCabroll. 

^^ where the said marriage is solenmized by a person not 

<^ qualified by law, or in any other form than that which is 
** prescribed by the Church of Ireland, as by law estab- 
^^ lished, and all that are present at such marriages, 
^^ shall be obliged to do public penance : and that the 
^^ parties so clandestinely married, shall be obliged to 
^^ discover the person that married, or pretended to marry 
^^ them, under pain of excommunication, from which 
^^ they shall not be absolved before they make such 
" discovery." This view of irregular and clandestine 
marriages appears to have been held in the case in Simp- 
son's Repertorium, and seems also to have been the opinion 
of Lord Avonmore in Dowling v. Constable^ Ir. T. R. 263 
(a case noticed in Dr. Radcliffe^s learned and able opinion 
on this subject) ; for though there is no dedsion, or distinct 
expression of opinion upon the point, on no other ground 
than that it was marriage, can his rule (in which the whole 
Court seem to have concurred,) be sustained. 

But it is said that the 58 Geo. III. c. 81, s. 3, annuls the 
contract, leaves it powerless, devoid of the means of en- 
forcement, and therefore inoperative; that this section follows 
the 13th section of the English Marriage Act, and that 
that section must be taken to have annulled all contracts, 
and declared them not to be marriage. I do not think so. 
I rather incline to think that the legislature refrained from 
annulling these contracts, because it would not venture or 
consent to do such violence to the moral and religious 
feelings of the community. It is not a fair inference from 
the words of this section, that it annuls all contracts of 
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marriage, because it enacts that no suit shall be maintained 1842. 
to compel celebration in facie ecclesuB^ by reason of any Rbqina 
contract of (not for) matrimony. The remedy is taken Millbs ; 
away, but the contract is not annulled — the remedy, not 
the right, is barred. If otherwise, why did not the legis- 
lature distinctly enact it ? If they intended to dissolve 
the contract, why not say so? In the absence of any 
such provision, wjhy should this Court be called upon to put 
a construction on this section of the Act, which would 
dissolve a solemn compact, a relation in which the parties 
chose to live, and in which the law says they may continue 
to live, free from and without sin, though it denies them 
some of the advantages derivable from a more solemn or 
different form of celebration of marriage ? The argument, 
that since the Act of Uniformity any marriage but one 
celebrated by a clergyman, and according to the ritual 
prescribed by the rubric, is invalid, as said to be laid down 
by Sir Edward Simpson in Scrimshire v. Scrimshire(a)y seems 
utterly untenable. It is inconsistent with the validity of 
the marriages of Jews and Quakers, which can no more be 
disputed or denied, than they can be reconciled to or upheld 
consistently with that position, or the basis on which the 
whole argument for the defendants rests. It is contradicted 
by the provisions of the 3 Jac. I. c. 5, s. 13, to which I 
have had already occasion to refer, which proves that such 
marriages were valid — and valid for conferring title to dower 
and courtesy. If the marriages there spoken of were 
valid, by what means was it that they became so ? Not by 
reason of the English ritual, because that was not employed, 
but simply as common law contracts. Sir Edward Simpson^ 
observing on the case of Arthur v. Arthur^ says, that the 

(a) 2 Hagg. 399. 
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18 42. Roman ritual not being the same with our§, such a cere- 
Regina mony is nothing more than a contract ; 2 Hagg. 402. He 

MiLLEs; assumed, I do not know on what authority, that the laws of 
R. V Carroll. 

Ireland were different from those of England, as to mar- 
riages, previous to the Marriage Act, or permitted marriages, 
which the law of England did not, between Roman Catho- 
lics ; and added, that in that case, Arthur v. Arthur^ there 
was consummation (as is found in both the cases at bar) 
that purified any condition in the contract. If such 
marriages between Roman Catholics, (persons much more 
widely separated from the Established Church than Pres- 
byterian Dissenters) nay, indeed, between Protestants of 
the Established Church (as m Fielding* s case(a), ) were held 
valid, upon what principle can marriages by these dissenting 
ministers be rejected ? Why, if marriages performed 
between Episcopalians by a Roman Catholic Priest, ac- 
cording to a condemned and prohibited ritual, be deemed 
valid, should not the same doctrine be applied to the cere- 
mony as performed by Presbyterians and other Protestant 
Dissenters ? 

Two very important statutes have been cited in the 
course of this argument, with the view of proving the 
doctrine, that, by the law of England, marriages to be 
valid must be celebrated by a priest episcopally ordained. 
But to me they appear to prove the reverse. The first is 
the 57 Geo. III. c. 51, " An Act to regulate the celebration 
'* of marriages in Newfoundland." It recites that " a doubt 
" had existed whether the law of England, requiring 
" religious ceremonies in the celebration of marriage to 
" be performed by persons in holy orders for the perfect 

(a) 14 How. St. Tr. 1727. 
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" validity of the marriage contract, was in force in New- 1842. 

" foundland, ahd by reason of this doubt marriages had Reoina 

" been of late celebrated in Newfoundland by persons not Milles; 

^ R. r Carroll. 
" in holy orders." This has been cited as a legislative 

declaration of the common law. Now, in the first place 
I think it doubtful whether the " law of England," there 
referred to, is to be taken as the common law or the exist- 
ing law under the Marriage Act ; but if it be the former, as 
was contended by the counsel for the prisoner, the provisions 
both of this Act and of a subsequent one, to which I shall 
presently allude, appear to me to be most extraordinary 
and irreconcileable. This statute, after the recital just 
mentioned, proceeds to enact (not to declare) that after the 
1st of January, 18 18, all marriages in Newfoundland shall 
be celebrated by persons in holy orders, and that all mar- 
riages otherwise contracted after that date shall be void ; 
provided that nothing therein shall be taken to extend 
" to marriages that may be had under circumstances of 
" peculiar and extreme difficulty in procuring a person in 
" holy orders to perform the celebration, and in lohich the 
" law might on that account otherwise determine on the validity 
" of such marriages.'' I cannot but consider that this 
proviso plainly shews that the intervention and celebration 
of the ceremony by such a person was not considered essen- 
tial, but expedient only. The marriages of Jews and 
Quakers are also excepted from the operation of this Act, 
which to me appears another proof of the view the legisla- 
ture then took of the conmion law on this subject. But 
perhaps the subsequent Act by which this was repealed puts 
this in a still clearer light. It is the 5 Geo. IV. c. 68, 
and provides that all marriages which had taken place at 
any time before the passing of that Act, which had not 
been declared and adjudged void by a court of competent 
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1842. jurisdiction, and all marriages which should take place in 
Reoina Newfoundland previous to the 25th of March, 1825, should 

u, 

MiLLEs; be as good and valid as if the said recited Act had not been 
R. V Cabboll. 

passed or made. And then goes on to re-enact the pro- 
vision as to celebration by a person in holy orders, except 
in cases therein after specially excepted and provided for. 
It then provides that the Secretary of State or Governor 
may grant licenses to teachers or preachers of religion to 
celebrate marriage within the colony. This principle is 
recognized in Hutchinson v. Broo1isbank^(a) viz. that after 
the Toleration Act, which removed the penalties for non- 
conformity, the forms and ceremonies of the Dissenters 
must be taken to be valid and su£Bcient in law. 

Long before that, the marriages of Quakers were ruled to 
be valid in a case of ejectment in 1661, mentioned in the 
note to 1 Hagg., App. 9, at the assizes at Nottingham, 
and the same point was ruled, after argument, in an action 
of crim. con., as mentioned by Willes^ J. in Harford 
V. Morris{V). Such appears to have been the opinion of 
Lord Zfafe, and to have led him to the course adopted at 
the trial at Guildhall, mentioned in Burnet's life. And 
the case of Deane v. Thomas^ M. & Malkin, 361, seems 
to remove all question that in the case of Quakers no 
solemnization by a priest in orders is necessary, and to 
shew that a marriage contract according to the forms of 
their sect is valid and legal. It was an action for crim. 
con. ; the plaintiff and his wife were both Quakers, and 
the marriage had been performed according to the cere- 
monies of the sect, by a public declaration of the parties 
at a monthly meeting of the society of their becoming 

{a) 3 Lev. 376. (6) 1 Hagg. App. 9, note. 
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man and wife, and a certificate to that effect entered in a 1842. 

register signed by the parties and by several subscribing Bboina 

witnesses. The register was produced and proved by one Mnxxs ; 

B. » Carroll. 
of the witnesses, and a member of the society proved the 

forms observed to be those usually considered as necessary 

to marriage amongst Quakers. The proof was received 

without objection, and the plaintiff obtained a verdict and 

damages. This proves beyond question that this was 

marriage — valid marriage. How valid ? Not certainly by 

statute, but by common law. 

The same observations apply with regard to the Jews. 
It has, indeed, been argued that Lirido v. Beli$ario(a) 
is an authority to shew that Sir William Scott did not 
hold the doctrine that a mere contract per verba de prcesenti 
constituted very marriage by the common law of England, 
for that though a contract was proved and admitted in that 
case, the marriage was held void. But that was not the 
question he was called upon to try : it was whether by the 
laws and institutions of the Jewish nation the marriage as 
there solemnized was su£Bcient. He states that he was 
bound to consider those institutions as having the form and 
effect of laws ; and the plain inference from his argument 
is, that but for the obligation thus imposed upon him of 
considering the question as dependent on the laws and 
customs of the Jewish nation, he would have pronounced 
the contract to have been valid marriage. 

The principle thus applied to the marriages of Quakers 
and Jews ought, I think, to be held to extend to Protestant 
Dissenters; and of this opinion Lord Mxn^/ieU appears to 
have been, even after the passing of the Marriage Act; for 

(a) 1 Hagg. 216. 
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1842. in the case of Biri v. Barlow^ I Doug. 174 he is reported to 
Reoina hayg ugej these words : — " An action for criminal conver- 

V, 

MiLLEs ; « sation is the only civil case where it is necessary to prove 
R. V Oarroix. 

" an actual marriage. In other cases cohabitation, repu- 

" tation, &c., are equally sufficient, since the Marriage 

" Act as before. But an action for criminal conversation 

" has a mixture of penal prosecution, for which reason, 

^^ and because it might be turned to bad purposes by 

" persons giving the name and character of wife to women 

*' to whom they are not married, it struck me, in the case 

" of Morris v. Miller, that in such an action, a marriage 

" in fact must be proved. I say a marriage in fact, 

" because marriages are not always registered. There are 

" marriages among particular sorts of Dissenters where 

" the proof by a register would be impossible ; and 

^^ DennisoTij Justice, in a case of that kind which came 

*^ before him, admitted other proof of an actual marriage.'* 

Why should the proof be impossible^ but because the 

marriage was not celebrated in Church by a minister of the 

Establishment ? And yet we have here the authority of 

Lord Mansjield and Mr. Justice Dennison, that such are 

marriages — actual valid marriages, though marriages of 

nonconformists. 

In Ireland Dissenters have, as far back as memory or 

tradition can be traced, celebrated marriages according to 

their own forms, and before their own ministers, and in no 

single case has any such marriage been adjudged to be 

invalid. So in the Huguenot Church, in Dublin, it has 

been the practice, as long as the register goes back, for 

ministers to celebrate marriages not only among their own 

congregation, but also where one of the parties was an 

Episcopalian. And their marriages have never been 

called in question because the minister who solemnized 
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them had not been episcopally ordained. Yet the court 18^2. ^ 

is called upon to hold that no marriage at common Rboina 

law can be valid without the intervention of a priest Millbs; 

R.V.Carroll. 

episcopally ordained; the direct consequence of which 
must be to hold that the society of Quakers in England 
have, (contrary to the authorities already referred to in 
this respect,) till the last Marriage Act in England, 
been living in a state of concubinage, not matrimony ; 
and that their children have been all illegitimate — for the 
Marriage Act of Geo. II. gave them no validity, though 
it protected them from its own regulations and provisions ; 
and that in Ireland the Quakers, and other Protestant 
Dissenters of every description, were, previous to and 
until the year 1781, in the same condition and plight. 
These are startling propositions, in the absence of any 
authority, save the case of Haydon v. Gould(a) in England, 
and of any case whatever in which such marriages were 
denied or impugned in Ireland on the ground that they 
were not solemnized by a minister episcopally ordained. 

This court is called upon to hold them invalid, and not 
marriage, not merely in the absence of any such case, 
but in disregard of the statute declaring them to have been 
valid— the Act of 21 & 22 Geo. III. c. 25. This statute 
appears to me to bear very decisively upon the question, 
and its consideration is of the utmost importance in the 
case. It begins — " Whereas the removing any doubts 
" that may have arisen concerning the validity of matri- 
" monial contracts or marriages entered into between Pro- 
" testant Dissenters, and solemnized by Protestant dissent- 
^* ing ministers or teachers, will tend to the peace and tran- 

(a) 1 Salk. 128. 
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1042. « quilHty of many Protestant Dissenters and their families, 
Reoina « &c., be it therefore declared and enacted that all such 

V, 

MiLLEs; « contracts or marriaires heretofore entered into, or here- 
R.v. Carroll. ° 

" after to be entered into, between Protestant Dissenters, 

*^ and solemnized or celebrated by any Protestant dissenting 
^ minister, shall be and be held and taken to be gobcl'aad 
^^ valid to all intents and purposes whatever." That is, 
in order that there may be no doubt of the validity, the 
effectual binding, force, and effect of matrimonial contracts 
or marriages entered into between Protestant Dissenters, 
and solemnized by Protestant dissenting ministers, the 
Parliament declares and enacts that all such shall be, and be 
held and taken to be, good and valid to all intents and pur* 
poses whatever ; it declares those in future to be entered into 
and those theretofore entered into and solemnized, to be per- 
fect marriages, good and valid to all intents and purposes ; 
i£nd it enacts that they shall be so deemed, held, and taken ; 
that they were perfect legal marriages, good and valid, 
{. e., having all the qualities and obligation or binding 
effect of marriage; valid, i. e., at law, conferring 
all the benefits and attaching all the obligations 
consequent upon marriage : whence it follows as a 
consequence of that declaration, that by the law so 
declared they were previously valid, entered into and 
solemnized according to law, though no priest in holy 
orders intervened ; that by the then existing law a matri- 
monial contract or marriage, (they are used synonymously) 
entered into and solemnized before a minister of religion, 
though not episcopally ordained, had been and was a per- 
fectly good and valid marriage. And this, not because the 
parties were Dissenters, but because such a contract con- 
stituted marriage by the law of the land. And if valid at 
common law between A. and B., both being Protestant 
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Dissenters, of whatever sect or denominatioD, it must have 1842. 

"^ r — ^ 

been equally so between C. and D., one or both of whom is Rroina 

or are episcopalian. This is a declaratory Act. In Co. Milles ; 

R. V.Carroll. 
Litt. 76, a., & 290, b., observing on the Act of Eliz. against 

fraudulent feoflftnents, Lord Coke lays down this rule as 
to the construction of declaratory Acts, " And it is to be 
" observed, that the words of the said Act are. Be it 
" therefore declared^ ordained^ and enacted, and therefore 
" like cases in semblable mischief shall be taken within 
" the remedy of this Act, by reason of this word {declared) : 
" whereby it appeareth what the law was before the making 
" of this Act*' So in 3 Co. 82, b, Twyne's case, he says, 
" Note well this word declare, by which the Parliament 
" expounded thai this was the common law before** Apply 
these observations of Lord Coke to the Act which I 
am now considering, and it follows that this statute 
must be taken to be declaratory of what the law was 
before and at the time it was passed ; a doctrine not 
then for the first time broached, but quite consistent with 
the positions already cited from writers of weight and 
learning, and the opinions of the eminent judges I have 
enumerated. Unless then we now throw aside this rule of 
Lord Coke, for the construction of statutes, " whereby it 
" appeareth what the law was before the making of the 
" act," it cannot be doubted after this declaratory Act, 
that at common law the intervention of a priest in epis- 
copal orders was not essential to the solemnization of 
marriage; certainly not, in the case of Protestant Dis- 
senters of any denomination or denominations. 

The form found in these special verdicts is a sufficient form 
and celebration of marriage; why then may it not be 
adopted by any two subjects of the realm, who from choice 
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or convenience prefer it and submit to it ? In consenting 

to submit to this form, they recognize and acknowledge its 

MiLLEs ; obligations, and cannot be permitted to cast them off at 
R. v. Carroll. 

his or her will and pleasure. Such a marriage has been 

held sufficient to support an indictment for bigamy, where 
one of the parties was a Presbyterian and the other a 
member of the Established Church ; Rex v. Lathropp, Old 
Bailey Sess. June, 1815. So in Rex v. Marshall^ at 
Enniskillen, 1828, the same point was ruled by Baron 
McClelland. So in Rex v. Wilson^ by Torrens^ J., at 
Omagh Summer Assizes, 18*28 ; so in Rex v. M^Laughliny 
by Moore, J., at Antrim Spring Assizes, 1831 ; so in 
Rex V. Holiday , by Baron Pennefather, at Omagh Spring 
Assizes, 1838. In each of these cases the man on trial 
was a member of the Established Church, the woman a 
Presbyterian, the marriage celebrated by a Presbyterian 
clergyman. It was held good after objection, and the 
prisoner convicted. So in the case of the Queen v. Daniel 
M^Enery, tried before my brother Crampton, at Downpa- 
trick Spring Assizes, 1841, the prisoner, a Roman Catholic, 
was married to a Presbyterian, by a Presbyterian minister, 
Mr. Weir. One of the witnesses, the Bridewell-keeper, 
stated that he was present when Mr. Weir said to the 
prisoner that he had imposed himself on him as a Presby- 
terian, and the prisoner said that he was sorry for so doing, 
and the marriage was held good; the prisoner was convicted, 
and sentenced to twelve months' imprisonment and hard 
labour. This was so held upon the authority of the Queen 
V. OrgilU 9 C. & P. 80, which was an indictment for 
bigamy, where the second marriage was performed by a 
Roman Catholic priest, to whom the prisoner represented or 
held himself out as one of that religion, and Baron Alderson 
expressed his decided opinion that the prisoner could not 
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at the trial set up as a defence that he was a Protestant. 18 42. 

It does not appear whether M^Enery in terms stated to Regina 

Mr. Weir that he was a Presbyterian, but I think a man Milles ; 

may impose himself upon another, and bind himself as 

effectually by acts as declarations. By seeking to have the 

ceremony of marriage celebrated according to the rites of 

any particular church, by being party to its celebration, a 

man holds himself out as recognizing its obligation by acts 

as strongly as any form of words, and cannot afterwards be 

permitted to say, *' I contracted marriage solemnly, accord- 

** ing to the forms of a known and venerable church ; I 

** professed to enter into that contract ; I thereby imposed 

" myself on the woman as her husband, she thought me 

*^ honest and sincere, and that we did contract marriage ; 

" yet as I did not belong to that sect, nor say that I did, 

^^ but merely by act more solemn than any mere declaration, 

" held myself out as bound by the ceremonies I so solemnly 

** adopted, I may now cast away all its obligations and 

*^ disregard its duties ; I may betray, abuse, and abandon 

" the woman whom I so professed to take as my wife, and 

" upon whom I so imposed myself as her husband." 

The subject is one of vital importance to society, and 
ought not be considered as a matter of controversy among 
sects, nor discussed in such a spirit. If a witness, even 
before the late statute, after having been sworn as a seceder 
or covenanter, or as a Jew, were to attempt to justify or 
protect his perjury, by disowning the creed which he had 
professed when on his oath, and by the forms of which he 
had sworn, would the defence be admitted because he had 
not made the verbal declaration ? In the case of Jones v. 
Robinson^ 2 Phill. 285, where one of the parties to the 
marriage was a Jewess, but had been married in a Christian 
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1842. Church, Sir William Scott said, " The marriage was 

Regina « solemnized according to the Christian form ; whatever 

MiLLEs ; " her persuasion was, she conformed in Ihis respect to the 
R.V.Carroll. , , . , . . 

" Christian religion, so she submits to the restrictions of 

^^ that form, and is bound to the consequences if she departs 

" from them." So I say here, whatever his persuasion was, 

the prisoner conformed in this respect to the Presbyterian 

Church, so he submits to the restriction and obligation of 

that form, and is bound to the consequence if he departs 

from and transgresses them. 

It may be deemed more convenient — it may tend more 
eflfectually to prevent clandestine marriages, if the cere- 
mony be of necessity to take place and be repeated 
before the minister of the congregation to which each 
party belongs, and it may be considered expedient that 
such should be the law; but no such position, law, or 
rule has been promulgated in Ireland, nor has there been 
one constant uniform usage and practice to any such effect. 
There has indeed existed a general, but not universal usage, 
to have marriages solemnized in the presence of a minister 
of some religious sect or congregation, or of an assemblage 
of a religious character. The rites and solemnities used on 
these occasions have varied, and though the statutes seem 
generally to assume that marriage must be solemnized by a 
clergyman of the Established Church, or a minister in holy 
orders, yet some import the contrary, and some go far to 
prove the contrary ; and an opinion of an opposite kind has 
been entertained and expressed by several of the most 
eminent judges that ever adorned the bench. In neither 
of the cases before the court does it appear to me that the 
disputed marriage can be considered as a mere contract. 
It is a marriage entered into before a clergyman, and 
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solemnized in his presence according to the established ^ ^^!ll_^ 
form of his church, and in my opinion requires nothing ^^o'na 
farther to its perfection and completion as marriage ; and ^ Milles ; 
even if the provisions of the 58 Geo. III. c. 81, s. 3, could be 
considered as having had the effect of annulling and 
sweeping away a mere pre-contract, it cannot in my mind 
be held to apply to, or to have contemplated a case like 
the present. 

On this ground, therefore, I hold this to have been a 
marriage in fact, a marriage within the protection of the 
statute upon which the indictments are framed, as it clearly 
is a case within the mischief intended to be prevented, and 
a case where the wife and children of such an union should 
receive the shelter and protection of the law, although it 
may not by ecclesiastical judges be held to entitle the 
parties to rights in that court, or to be there cognizable. 

It has been further argued with gpreat force, that ministers 
of the Presbyterian or Scotch Church, areministers " in holy 
orders;" that they were so considered at the time of the refor- 
mation, and that their ordination was for a time acknowledged, 
until the Act of Uniformity prescribed episcopal ordination. 
The Statute referred to (58 Geo. III. c. 84,) in support of 
this argument, appears to me to bear directly upon the point ; 
it is intituled, " An Act to remove doubts as to the validity 
" of certain marriages had and solenmized within the British 
"territories in India." The doubts related to marriages solem- 
nized in British India by ordained ministers of the Church of 
Scotland. It declares and enacts, that all marriages thereto- 
fore had and solemnized by ordained ministers of the Church 
of Scotland shall be taken and esteemed to be of the same and 
no other force and effect, as if solemnized by clergymen of 
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^^ '^ ^ the Church of England, according to its ritual. If they 

Regit*'* v^ere so in the East Indies, and that by the common law, 

MiLLBs ; the same common law declares the like of a marriage ce- 
R. t.Carbojll. , ... . 

lebrated in Ireland, by the ordained ministers of the Irish 

Presbyterian Church. This statute is declaratory, and 
the law as there laid down, is consequently to be taken as 
having been the common law of England previously. If 
these marriages were by the common law legal in the East 
Indies, the same common law applies to marriages cele- 
brated by the ordained minister of the Irish Presbyterian 
Church, which is similar to the Scotch in principles, 
doctrine, and discipline, and where ministers are ordained 
in the same form and manner. So that upon this ground 
it appears to me impossible to hold that such marriages 
are not valid and legal marriages, de facto and dejure. The 
Presbyterian clergymen are authorized to perform the most 
solemn offices and functions of religion, to consecrate the 
elements of the Sacrament of the Lord's supper, and to ad- 
minister it ; and I think there should be some very stringent 
authority produced, before this court can hold that they 
are not ordained ministers of the church, ministers in holy 
orders, t*.-i that, therefore, they cannot celebrate marriage 
here, when it is plain that ministers similarly circumstanced 
were by the common law qualified to celebrate marriage in 
the East Indies. 

These are the several grounds upon which I have come 
to the conclusion, that the marriages in the present cases 
are marriages within the meaning of the statute on which 
the indictments are founded, and that the crown is entitled 
to judgment. 
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Crampton, J. — In the opinion I am about to give I ^^^' 

shall confine myself to the case first argued, the Queen v. Rboina 

Milles ; because the facts in the case of The Queen v. Millbs ; 

R. o.Cabroll. 



of enabling the parties to have the final determination 
of the House of Lords upon the momentous matters 

(a) 2 Cr. & D. Circuit Cas. 318 ; 1 Ir. Cir. Rep. 287. 
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1842. which it involves. The Queen v. Smith has not been 

""^ » ^ 

Reoina relied upon as an authority, by the prisoner's counsel, to 

MiLLEs ; govern the present case, and most properly. For, how- 
R.v.Cabboll. 

ever I may feel myself bound, as an individual member 

of the tribunal which ruled that case, when sitting as a 

circuit judge upon a case from which there is no appeal 

nor opportunity of revision save through the medium of 

a case reserved for the twelve judges, yet sitting in this 

Court of Queen's Bench to pronounce judgment upon a 

question which arises upon the record, and is (so to say) 

on its transit to the House of Lords for the purpose I 

have before stated, I feel myself not pressed by the 

authority of the Queen v. Smith. 

The case we are now about to rule has been argued 
with great ability, zeal, and research, and the court has 
before it abundant materials for its judgment. If we go 
astray it will not be for want of information from counsel. 
This is an indictment for bigamy. The crime of bigamy, 
in the language of the statute upon which this indict- 
ment is founded (10 Geo. IV., c. 34, s. 26), is committed 
when "a person being married shall marry any other 
" person during the life of the former husband or wife." 
The special verdict finds that the prisoner, George Milles, 
was on the 24th of December, 1836, solemnly married 
to one Jane Kennedy ; and the question for the court is 
whether the prisoner was, at that time, a married man, 
his former wife being then living, or in other words, 
whether upon the facts found by the jury, Hester Graham 
was on the 24th of December, 1836, the wife of the 
prisoner, within the meaning of the statute. The few 
facts which raise this question are these. The prisoner, 
George MiUes, was in the year 1829 a protestant of the 
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Established Churchy Hester Graham was not a Roman 1842^ 

Catholic, but whether a member of the Established Church Rboina 

or a Protestant Dissenter the jury do not find. The Millbs; 

•' ^ ^ R. V.Carroll. 

special verdict states, that in the year 1829, the prisoner 

and Hester Graham entered into a contract of present 

marriage before the Rev. John Johnston, and other persons 

in Banbridge ; Mr. Johnston being then the placed and 

regular minister of the congregation of Presbyterians at 

that place ; and that Mr. Johnston performed a religious 

ceremony of marriage between those parties according to 

the usual form of the Presbyterian Church in Ireland; 

and that after the ceremony, the parties cohabited and 

lived together for two years as man and wife. On the 

part of the crown it is contended that these facts. establish 

a legal marriage between the prisoner and Hester Graham 

in 1829, and that therefore his second marriage in 1836, 

(Hester Graham being then alive, as found by the special 

verdict) was an oflFence against the statute. On the other 

hand the prisoner's counsel contend that the facts found 

by the special verdict do not establish a legal marriage 

between the prisoner and Hester Graham, within the true 

meaning of the statute. 

The judgment of the court must turn upon the cha- 
racter of the ceremony of 1829. Had both the parties in 
1829 been Presbyterians, this marriage by force of the 
statute of the 21st and 22nd Geo. III., c. 25, had been 
clearly a legal marriage, and we should have had no 
difficulty in pronouncing judgment against the prisoner. 
Again, had it appeared that one of the parties was a 
Presbyterian, the other being an Episcopalian Protestant, 
the question argued by the Attorney-General would have 
arisen, viz.: whether a Presbyterian minister is autho- 
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1842. rized by the statute of the 2l8t and 22nd Geo. III. c. 25, 

Rbgina to celebrate a mixed marriage. That question however 

MiLLEs; does not arise, since it is not found that Hester Graham 
R. o.Cabboll, 

was a Presbyterian or even a Protestant Dissenter, but 

consistently with the special verdict she may have been a 

Protestant of the Established Church. This marriage 

therefore plainly can derive no aid from the Dissenters' 

Act which, in terms as well as in its spirit, is applicable 

only to the marriages of Dissenters, performed by their own 

dissenting ministers. And the case must therefore be 

argued as if the parties to the disputed marriage were both 

of them Episcopalian Protestants. 

Upon this argument then, three propositions were in- 
sisted upon by the crown. First, that a contract of marriage 
per verba de prcBsenti, independently of, and without any re- 
ligious ceremony, by the law of Ireland makes a valid legal 
marriage. Secondly, that if a religious ceremony must be 
superadded, yet here was a religious ceremony of mar- 
riage celebrated by a Presbyterian minister, which is all that 
the law requires. And thirdly, that if wrong in both the for- 
mer positions, yet there was here a marriage defacto^ which is 
sufficient to sustain an indictment for bigamy. All these 
propositions are controverted by the prisoner's counsel, who 
contend, first, that a contract of marriage per verba 
de prcBsenti without the intervention of a priest is no legal 
marriage, whether followed by cohabitation or not ; se- 
condly, that a Presbyterian or any dissenting minister is 
not a clergyman in holy orders competent to celebrate 
marriages, outside the pale of his own people ; and thirdly, 
that the contract and ceremonial in question did not make 
such a marriage de facto as, within the true meaning of the 
statute against bigamy, will sustain this indictment If any 
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one of these three positions be ruled in favour of the 1842. 

crown, there must be judgment against the prisoner ; Rboina 

should they be all ruled aeainst the crown the prisoner Muxes; 

'' , R.V.Carroll. 

must stand acquitted. 

I shall discuss these three propositions, though not 
exactly in the order in which I have stated them. First, is 
marriage merely a civil contract which requires not the 
intervention of any religious ceremony to give it validity ? 
or must the seal of religion be added to constitute the 
relation of husband and wife? This is a question as 
difiScult as it is important, upon each side of which there 
has been arrayed a host of judicial names of the highest 
authority. Were we compelled to decide according to the 
weight and number of these venerable names, our duty 
might be indeed a perplexing one, but we must decide this 
case, as all others, upon the authority, not of great names, 
but of legal principles and adjudged cases. Where then 
are we to look for an answer to this first question ? If we 
look for it in the civil law the answer is clear, that mairiage 
is no more than a civil contract. " Consensus rum concu- 
" biius facit matrimonium^'' is a well-known maxim of 
the imperial code. Again, if we look for the answer to 
this question in the canon or pontifical law, as it stood 
before the Council of Trent, the reply is the same. If 
this question be to be resolved by the law of Scotland, 
(which has taken the canon law for the basis of its code,) 
the answer then would alone be, that marriage is merely a 
civil contract, to which the sanction of religion may or 
may not be superadded ; and that a contract of marriage 
per verba de prcesentiy or per verba de futuroj when followed 
by cohabitation, is to all intents and purposes a legal and 
complete marriage. A distinction there certainly is in all 
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1842, these codes between a clandestine and irregular marriage, 

Rboina and a solemn and regular marriage ; the latter being a 

MiLLBs ; marriage consecrated by a solemn religious ceremony, and 
R.v. Carroll. 

the former being unattended by such a solemnity, or 

celebrated in secret, which latter is the meaning of ^^ clan- 
destine" in the law of England. But it is not in any 
foreign code, but in the law of Ireland, that we are to 
look for an answer to the inquiry we are now making ; and 
this distinction it will be well to keep in view during the 
whole of this discussion, for it disposes of many of the 
authorities which have been pressed into the case. And 
when I say the question is to be decided by the law of 
Ireland, I say not so in contraposition to the law of 
EiUgland, as that law stood before the first Marriage Act ; 
for I hold the common law of Ireland and England to be 
one and the same ; and the law of marriage in Ireland to 
differ from the marriage law of England, only so far as the 
statutes of both countries have produced that difference. 
The appeal, therefore, which, during the argument, was 
made to the marriage law of England before its first 
Marriage Act, was a legitimate appeal. Were we indeed 
to assume that the canon law, as to marriage, was received 
into and became the law of England, (as it undoubtedly 
did in Scotland,) there would be no longer any difficulty 
in the case. But I cannot admit that position. We have 
derived much from the canon and the civil law ; and a 
great deal of the wise rules of those venerable codes have 
been incorporated into the law of England; but, as a 
whole, fkigland never submitted to the pontifical code ; its 
ecclesiastical law is in many respects variant from, and 
opposed to, the canon law, and perhaps in none so much 
as on the subject of heirship and of marriage. This is a 
position of great importance, and I shall quote some 
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authorities in support of it. In Caudrej/s case, 5 Rep. ^8^2. 

326, p. 65, Sir E. Coke says, " If it be demanded what Rboina 

' ' canons, constitutions, ordinances and synodals provincial are Millbs ; 

R v. Carroll. 
" still in force within this realm; I answer that it is resolved 

^^ and enacted by authority of parliament, that such as have 

" been allowed by general consent and custom within the 

" realm, and are not contrariant or repugnant to the laws, 

^^ statutes, and customs of the realm, nor to the damage 

" or hurt of the King's prerogative regal, are still in force 

" in this realm, as the King^s ecclesiastical laws of the same." 

This statement of Coke is adopted by Lord Hardwicke^ in 

the case of Middleton v. Crofts^ 2 Atk. 664. Lord Chief 

Justice HalCf in his history of the common law, pp. 29-30, 

speaking of the English ecclesiastical courts, says, " The 

" rule by which they proceed is the canon law, but not in 

** its full latitude, and only so far as it stands uncorrected 

" either by contrary acts of parliament or the common law 

" and custom of England; for there are divers canons made 

" in ancient times, and decretals of the pope that never 

" were admitted law in England." Again, Lord Coke, 

p. 7 of the preface to the eighth part of his Reports, says, 

" King Stephen, that succeeded his uncle, confirmeth in 

" his great charter of liberties to the barons and commons 

" of England, in these words, ^ all the liberties and good 

" laws which Henry, King of England, my uncle, granted 

" unto them ; and I grant them all the good laws and 

" customs which they enjoyed in the reign of King 

" Edward;' and was so jealous of innovation as Roger 

" Bacon the learned friar saith in his book De Impedi- 

" mentis SapienticB ; King Stephen forbad by public edict, 

" that no man should retain the laws of Italy," (viz., the 

canon law,) " formerly brought into England." And Sir 

John DavieSf p. 190 of his report of the case of a Commenda, 
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1B42. says, "These decrees were published in the year 1150, 

Reoina c( ^liich was during the reign of King Stephen," and he 

MiLLEs; adds, " it is probable that Stephen's edict is to be intended 
B.V. Carroll. 

" of the papal decreta, which were then newly compiled 

" and published." Sir John Davies, p. 190-2, adds that 

" these decretals were not entirely and absolutely received 

" and obeyed in any part of Christendom but only in 

" the temporal territory of the Pope, which is called by 

" the canonists, Patria obedientuB ; but in the other part, 

" several of these canons were utterly rejected and dis- 

" obeyed in France and England, and other Christian 

** realms, which are called Patrice consuetudinaricB ;'* 

and p, 198, he says, "Yet all the ecclesiastical laws 

" of England were not derived and borrowed from the 

" court of Rome, for long before the canon law was authorized 

" and published, (which was after the Norman conquest, 

" as is shown before,) the ancient kings of England, 

" Edgar, Athelst^n, Alfred, Edward the Confessor, and 

" others, have, with the advice of the irclergy within the 

" realm, made divers ordinances for the government of the 

" Church of England, and after the conquest divers 

" provincial synods have been held, and several constitu- 

" tions have been made in both realms of England and 

" Ireland, all which are part of the ecclesiastical laws at this 

" day." And in the same page he says that " in the 

" time of Henry the Second, a synod of the clergy of 

" Ireland was held at the castle of Dublin, in which it 

" was ordained. * Quod omnia divina juxta quod Angli- 

" cana observat Ecclesia, in omnibus partibus Hibemiae 

" amodo tractentur. Dignum enim et justissimum est, ut 

" sicut Dominum et Regem ex Anglia divinitus sortita est 

" Hibemia, sic etiam exinde vivendi formam aecipiat- 

" meliorem.' *' I will cite one passage more from Sir John 
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Daviesj p. 141, "The course of trial for legitimation." ^ 1842. 

" And therefore the King of England, who is, and always Rbo'na 

" of riffht hath been, the fountain of all justice and Milles ; 
.... . . . . R. W.Carroll. 

" jurisdiction in all causes, as well ecclesiastical as civil, 

" within his dominions, although he alloweth the prelates 
" of the chitfch to exercise their several jurisdictions in 
" these (matrimonial) causes, which properly belong to 
" their cognizance, yet by the rules of the conunon law 
" he hath a superintendency over their proceedings, with 
" power of direction when and how they shall proceed, and 
" of restrdnt and correction if they do not proceed duly 
" in several cases, as is manifest by the writs of several 
" natures directed to bishops, by which the king com- 
" mands them to certify bastardy, excommunication, pro- 
" fession, accouplement in lawful matrimony, &c. ; and 
" also by the writs of prohibition, consultation, and 
" attachment on prohibition." The result is, that the 
ecclesiastical law of England, commonly called the king's 
ecclesiastical law, is part of the law of England, that it 
is derived from various sources — partly from the canon law, 
partly from the statute law, partly from the ancient canons 
and councils of England, and partly from the immemorial 
customs and usages of the country. Even Bracton, who 
wrote at the time when England was most remarkably 
under the pontifical sway, and for whom, therefore, the 
editor, in his preface, bespeaks the indulgence of the 
reader, if under the circumstances in which he wrote, too 
much deference is shewn by him to the pontifical authority 
and law,— even Bracton refers to the customary law of Eng- 
land as controlling the canon law. His words are these, L. 2, 
c. 29, 8. 4, p. 63 : " Sciendum quod si quis naturales habuerit 
^' filios de aliqua, et postea cum elldem contraxerit, filii jam 
'^ nati per matrimonium subsequens legitimantur, et ad 

T 
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^B42. « omnes actus legitimos idonei reputantur. Sed tamen non 

Rbgina «< nigi ad ea quae pertinent ad sacerdotium, ad ea vero quae 

MiLLBs ; « pertinent ad regrnum non sunt legritimi, nee haeredes 
R.w.Cabboll. f ^ ^ ^ & » 

^* judicantur, quod parentibus suceedere possunt, propter 

^^ eonsuetudinem regni quae se habet in contrarium." In a 

civilian of authority, Heineccius, Ele. Jur. Civ. lib. 1. 

tit. 10. s. 148, we find a similar diversity, which is very 

important to this inquiry. " Jure canonico tamen con- 

** nubium non gaudet effectibus ecclesiasticis, priusquam 

** accesserit lepoXor^la. Hinc distinctio inter matrimonium 

" legitimum et ratum ; hinc clandestinum habetur matri- 

*^ monium in qak omissa lepoXoyla. Immo Protestantes 

^^ retinentes dpoXo^lav ne effectus quidem eiviles relinquunt 

" nuptiis sine ritu solemni cujusque loci contractis." Thus 

according to the canon law, the clandestine marriage, 

the contract without the religious ceremony, was leffiHmum, 

allowed by law, though not followed by ecclesiastical 

effects, i. e. as Bracton has it, quoad sacerdoHum. But 

the Protestants (the German Protestants and probably 

also the English) would not allow civil consequences to 

flow from such an irregular connexion. It will be found, 

I think, that here the learned civilian makes an important 

distinction which will be seen to exist between the canon 

law of Rome and the king's ecclesiastical law of 

England, the latter refusing to a mere civil contract the 

consequences of a solemn marriage. There is another 

circumstance in which the ecclesiastical law of England 

is at variance with the canon and the Scotch law. It 

allows not of divorce a vinculo on the ground of adultery 

but only a mensd et thoro, Co. Litt. 235, a. 

We thus see three important circumstances bearing upon 
the present inquiry in which the ecclesiastical law of 
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England differs from the law of Scotland and the canon l^^- 
law ; Ist. In its law of bastardy ; 2nd. in its law of divorce ; Regina 
and 3rd. in its refusing the civil consequences of marriage Milles; 
to a mere matrimonial contract. This latter circumstance 
I shall have to examine more at large hereafter. I have 
said so much to shew that althou^ the canon law may be 
said generally to be the basis of the marriage law of 
Europe, yet it is not in that law we are to look for the 
Anglican law of marriage, but in the ecclesiastical law of 
England as administered in the ecclesiastical courts of 
England, and as recognized by our courts of common law, 
and that these two codes are not to be confounded, the one 
with the other. Let us see then whether we cannot find 
the foundation of the English law of marriage, which 
requires the intervention of a clergyman, in the ancient laws 
of our Saxon ancestors, and in the old provincial canons 
and constitutions of England. In the Anglo-Saxon laws, 
as lately published by the Record Commissioners, we have an 
English translation of the lawof betrothmentasgiven in Wilk. 
Laws of the Saxons, p. 76, which requires, inter alia^ that 
^* at the nuptials there shall be a mass-priest by law, who 
** shall with God's blessing bind their union to all posterity :" 
and in 1 Wilk. Concilia, p. 217, we find an ancient con- 
stitution of the English church under the title of constitutio 
de nuptiiSf which runs in these terms : " nuptiis presbyter 
" intersit qui de jure cum Dei benedictione eorum con- 
" jimctionem adunare debet in omni felicitatis plentitudine." 
Also in p. 367 we find a constitution of the year 1076, in 
these terms : " Preterea statutum est ut nullus filiam suam 
" vel cognatam det alicui absque benedictione sacerdotali ; 
" si aliter fecerit, non utlegitimum conjugium set ut forni- 
" catorium judicabitur." Thus then we have it established, 
that so far from the canon law being the basis of the old 
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marriage law of England, above a century before the publi- 
cation of the decretals, England had a marriage law of its 

MiLLEs ; own ; and that law required the intervention of a priest to 
R.V.Carroll. 

complete the union. And although struggles were made 

by the clergy afterwards to force the canon law of marriage 

and descent upon the English people, their efforts were 

successfully resisted, and the ecclesiastical law of England 

has always insisted upon a religious ceremony to complete 

the relation of man and wife. 

I shall not, for the reasons I am about to state, enter as 
fully into this question as otherwise I should be disposed 
to do. 1st. Because I am about to rest my judgment in 
these cases upon grounds which are independent of the 
determination of this first question. 2dly. Because I am 
satisfied that this part of the subject will be more 
effectually and more fully handled by my brethren who 
are to succeed me, than it could be treated by myself. 
However, without going through the numerous authorities 
cited on the one side and on the other, I shall lay down 
some positions and make some observations applicable to 
this vexata questio which appear to me to be warranted 
by the authorities to which we were referred during the 
argument. 

First, then, long before the canon law was published 
in Europe, a marriage law existed in England, and that 
law required a celebration of marriage by a priest, to 
make the marriage binding. And this was one of the 
old customary laws of the country, and probably the 
foundation of that consuetudo referred to by Bracton. — 
Secondly, although the ecclesiastical law of England 
took many of its forms and modes of proceeding from 
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the canon law, and many of its rules also, it never ^^^' 

adopted as a whole the canon law of marriage and descent, Reoina 

but adhered to its old Saxon principle, that it required Milles ; 

R v. Carroll. 
the seal of a religioas ceremony to make complete the 

relation of husband and wife. The passages referred to 
by the prisoner's counsel in our standard works upon 
the ecclesiastical law of England, and other authorities, 
lead to this conclusion, and I shall not now occupy public 
time by particular references to Ayliflfe, Swinburne, 
and the other books cited by the prisoner's counsel. — 
Thirdly, not a single case, up to the time of the 
Dahymple case(a), has been adduced by the crown, which 
can be said to decide that a mere contract per verba de 
prcBsenti amounted to a complete legal marriage. The 
Fitzmaurice case in 1732, so far from being an autho- 
rity for that doctrine, appears to me to tend directly 
the other way. My brother Perrin has supplied us with 
some of the proceedings in that cause and with the sen- 
tence of the court. Now that sentence seems to me to 
be pregnant with argument against the doctrine of the 
crown counsel. First. — If the contract was a complete 
marriage, why the sentence quod subiret matrimonium ? 
It is said that this is for order only. I apprehend that 
is a mistake. There is no such principle. The court 
Christian acts pro salute aninuB ; it never decrees, nor can 
decree a second marriage, where there has already taken 
place a complete valid one between the parties. If the 
object were merely to declare the marriage good, the 
sentence would be to that eflfect ; but it goes farther, it 
decrees a marriage to be solemnized, quod subiret matrix 
monium ; there had, therefore, been no matrimonium before, 

(a) 2 Hagg. 82. 
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though there had been a valid matrimonial contract 

between the parties. Here it may be useful to make 

MiLLEs ; a distinction, the not attending to which has created con- 
R. v.Carboll. . - , . , 1 1 

fusion, and the correction of which may help us to 

understand some of the dicta upon this subject. In the 
canon law, as in the civil, matrimonium means merely 
the contract ; because the contract completed the mar- 
riage. In the ecclesiastical law of England matrimony 
means either the full relation of man and wife, or the 
solemn religious ceremony by which they became such, 
just as we find sponsalia to be applied sometimes to 
signify the betrothment of the parties, and sometimes 
their marriage, though in our ancient law books sponsalia 
generally imports legitimum matrimonium. In the FitZ" 
maurice case, where Chief Baron Comyn was one of 
the delegates, it is remarkable that the decree was not 
to declare the marriage good, as sought in the libel, 
but quod subiret matrimonium^ and it is also worthy of 
remark that to the sentence is appended an order on the 
parties not to marry with another person pending the 
suit; an absurdity, if such subsequent marriage would 
be a nullity, according to the argument of the crown, but 
very significant when we come to consider the nature 
and effect of a pre-contract. 

Bunting's ease(a) is also claimed as an authority by the 
crown, to shew that a contract per verba de prcesenti is 
sufficient to avoid a second marriage though fdUowed by 
consummation; and as there cannot be two subsisting 
marriages of the same person, it is argued therefore, that 
the contract between Affnes and Bunting was a valid 

(a) 4 Co. 355 ; F. Moore, 189. 
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marriage, and her marriage with Twede a nullity. The 1842. 

opinion of Chief Justice Hah upon this subject is most Rbgina 

valuable; Co, Litt. 33, a, note 10. He says that Milles; 

R. V.Carroll. 
neither the sentence nor the contract was a marriage. 

This becomes intelligible by adverting to the effect of 
such a contract, A marriage contract was either per 
verba de prcesenti or per verba de fvturo. The contract 
per verba de futuro followed by consummation was 
exactly of equal validity with the contract per verba de 
prcesenti. All these with reference to a future marriage 
were denominated in our ecclesiastical law pre-contracts. 
They are called contracts in the English Marriage Act, 
and in the statute of the 58 Geo, III, c. 18, and placed on 
the same footing ; and comparing 3 Inst. 88, with these 
statutes, it is clear that the word pre-contract includes 
both. Now this solemn contract by which parties bound 
themselves to undertake the relation of man and wife, 
was, in the canon law, a complete marriage ; was regarded 
by the ecclesiastical law of England with great respect ; 
the parties to it had an irreleasable right each to call 
upon the other for a public performance of the con- 
tract ; either party could, through the ecclesiastical court, 
insist upon a public marriage ; and the parties were held 
not to live in that state of fornication which the ecclesias- 
tical court would visit with its censure : and no suit 
for jactitation of marriage would lie. It thus amounted 
to what may be called an equitable or inchoate marriage. 
But a solemn public marriage in contravention of this 
contract was never held to be a nullity. If such a mar- 
riage took place it could be avoided only through a 
suit in the ecclesiastical court ; and that avoidance must 
have taken place in the life time of both parties to the 
solemn marriage. Thus Co. Litt. 33, a, says " so it is, 
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18^2. " if a marriage de facto be voidable by divorce in respect 

Reoina « of consanguinity, affinity, pre-contract, or such like, 

MiLLEs; " whereby the marriasfe migfht have been dissolved and 
R.y. Carroll. . . 

" the parties freed a vinculo matrimonii ; yet if the husband 

" die before any divorce, then for that it cannot now 
" be avoided, the wife de facto shall be endowed, for this 
^^ is legitimum matrimonium quoad dotemJ* And so again 
Co. Litt. 235, a; " Divorces a vinculo matrimonii are these ; 
" causa prcBcontraciils, causd metHsj causa affinitatisy S^c,*^ 
Therefore Hale was quite warranted in saying that neither 
the contract, (which was a contract per verba de prcesenti,) 
nor the sentence make a marriage. In Bunting's case the 
matter of doubt was as to the regularity of the sentence, 
it being contended that the husband of the solemn mar- 
riage should have been a party to it ; but however that 
may be, the court of common law felt itself bound by 
the sentence of the ecclesiastical court and acted upon it. 
But it is important to consider what the sentence was. 
It consisted of two parts. First, it decreed that Agnes 
svhiret matrimonium with the plaintiff, as in Fitzmaurice* s 
case : and secondly, it decreed and declared the mar- 
riage with Twede fore nullum^ which is tantamount to a 
sentence of divorce, on the ground of pre-contract ; and 
is indeed, as to the latter part of it, substantially the same 
sentence that was pronounced by Archbishop Cranmer 
in the celebrated case between King Henry VIII, and 
Catherine his Queen, on the ground, not of pre-contract, 
but of affinity \ Henry's Hist, of Eng., v. 6, p. 174. 
That this view is correct will be manifest by adverting 
to a few statutes in which the subject of pre-contract is 
mentioned. 
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First— The 32nd Hen. VIII. chap. 38, which validates 1842. 

all marriages had in facie ecdesuB notwithstanding any Regiha 

pre-contract of matrimony, not followed by consummation. Milles ; 

, , R. V.Carroll. 

This enactment took away all remedy in the spiritual 

court from persons claiming under a contract per verba de 
prcBsenti or de futuro against a subsequent marriage, unless 
where there had been consummation ; but if consumma- 
tion had followed, it left the parties to the course of the 
ecclesiastical law. This statute was afterwards repealed ; 
and a similar legislative provision in Ireland, 33 Hen. VIII. 
chap. 6, was repealed also. Now if such a contract 
was in the eye of the legislature in Hen. VIIFs time, 
ipsum matrimonium^ such an Act could not have been 
passed, for if so, the law would have allowed to a man 
two wives living at the same time, one by contract per 
verba de prcBsenti, and the other by the solemn marriage. 
This is the absurdity at which the argument arrives. 

I next refer to the Marriage Act, passed in England in 
the year 1752, 26 Geo. II. c. 33. The thirteenth section 
of that Act prohibits tho enforcing of any contract of 
matrimony whether per verba de prcRsenti^ or per verba de 
futuro^ after the 25th March, 1754. This section, to 
apply the words of Sir W. Blackstone^ speaking of 
the Marriage Act, as quoted by Lord Stowell, in Dal- 
rympys case, (Dodd's Ed., p. 19,) " swept away the 
'* whole subject of irregular marriages, together with 
" all the learning belonging to it, by establishing the 
" necessity of resorting to a public and regular form with- 
" out which the relation of husband and wife could not be 
" contracted." Now how was this done ? By the Mar- 
riage Act the contracts are not invalidated ; an action at 
law is still maintainable for breach of such a contract; 
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^0^2* and, although there is by the eighth section a provision 
Rbgina that all marriages solemnized after the 25th March, 1754, 

MiLLEs ; (otherwise than as the Act directs,) shall be null and void ; 
R.v.Carboll. ^ ^ ^ ' 

yet there is nothing to avoid the contract which it is con- 
tended is ipmm matrimonium. As a marriage, however, 
that contract is effectually avoided by the 13th section, 
which disables the parties from converting the equitable 
into a legal title by shutting the ecclesiastical court 
against them. The 58 Geo. III. c. 81, s. 3, contains for 
Ireland an enactment similar to the 13th section of the 
English Marriage Act, and its effect must be the same. It 
precludes any suit in the ecclesiastical court to enforce 
a marriage contract, whether per verba de praeserUi or de 
fiUurOf followed by consummation or not. The words are 
general, and yet it is contended now, that such contracts 
are actual marriages. But this involves a palpable absur- 
dity ; for if a subsequent marriage be entered into, this 
marriage becomes by the law of England indissoluble; 
and it was before shewn, that although such contracts 
were grounds for avoiding a marriage by sentence, yet, 
until avoided, the marriage was valid (3 Inst. 88.). 
Suppose the case of a contract, per verba de prcBsenti^ in 
Ireland, between A. & B., and suppose two years after A. 
to marry C, in facie eccIesicB, this second marriage is indis- 
soluble. No suit to avoid it can be entertained. But the 
argument of the crown makes the pre-contract a marriage, 
and this gives to A. two living wives at the same time. To 
avoid this consequence they are compelled to say that the 
marriage in facie ecclesice is a nullity ; a position entirely at 
variance with the whole doctrine of voidable marriages. 
Put the case of A. after his wife's death marrying her sis- 
ter ; such marriage was not before the late statute, a void 
marriage ; it was avoidable only by suit and sentence in 
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the life-time of both the parties to it ; such a sentence 1842. 

avoided the marriage a vincuh and made the issue bas- Reoina 

tards ; but if either party died before such a proceeding Millbs ; 

R. v.Oarboll. 
taken, the marriage was valid, and the issue legitimate ; 

and exactly similar to the objection of afiSnity stood that 
of a pre-contract. Another inconsequence also arises from 
the crown counsel's argument here, viz. that the legislar 
ture, in the two Acts of Pariiament last referred to, have 
dealt with these contracts, not as marriages, but as con- 
tracts of such a mischievous policy, that they should nei- 
ther be enforced nor respected by the only tribunals having 
jurisdiction to effectuate them, and yet it is now assumed 
that they are actual and complete marriages. Cut bono 
this legislation in Ireland but to sweep away these irre- 
gular marriages, as Blackstone calls them ? 

Mr. Brooke in his very able argument said, that before 
the DolrympU case the law of marriage in England 
was doubtful upon the authorities, but that all doubts 
were removed, and the law settled in the Dalrymple case. 
I take leave to differ, and to sugg^t that it would be 
nearer the truth to say, that up to the Dalrymple case 
there was no conflict of authority ; but the law of England 
was clear that a mere contract of marriage, whether per 
verba de prtBsenti or defuturoy and followed or not followed 
by consummation, did not make a complete lawful mar- 
riage without the addition of a religious ceremony, and 
that (not the Dalrymple case but) the misapplication of 
the Dalrymple case has caused all the doubts and difficul- 
ties which have since been cast upon the subject. Upon 
this point I shall make some observations hereafter, but 
I would wish first to lay down another position which has 
I think been established upon the argument, viz.: that 
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1842. whatever be the nature or character of the contract per 

Rbgina verba de prcesentif the most important consequences of a 

MiLLEs; lawful marriag'e did not flow from it by the law of 
R. V.Carroll. 

England. 

First, it did not entitle the supposed wife to dower. I 
refer for this position to Perkins, 306, and Lord Hale's 
note to Coke Litt. 33, a., and I remark, that the reason 
assigned for depriving the wife of dower, in the case put by 
Hale was, that the husband was not seized during the es- 
pousals, — establishing that after the contract per verba de 
prcesentif nay, after sentence, and until the espousals or 
the marriage, the relation of husband and wife did not 
exist by the law of England. Other authorities have 
been referred to, — but I pass on. The counsel for the crown 
would account for this refusal of dower to such a connexion, 
by supposing it to result from the old rule which is said 
to have prevailed in Bracton*s time, that there was no 
dower but that given ad ostium ecclesicB ; but supposing 
this to be so, it will not account for the dower at common 
law, which subsequently became usual, and which always 
followed a lawful marriage, and which was denied to the 
relation growing out of a mere contract. Nor can this de- 
nial of dower be ascribed to the canon law ; not the canon, 
but the king's ecclesiastical law it was which denied these 
rights of marriage to the mere civil contract. The 
ecclesiastical court had only jurisdiction in dower cases, to 
certify accouplement in loyal matrimony or not, and that 
it must do according to the king's ecclesiastical law. If it 
followed the canon law, dower would have attached as a 
consequence to the matrimonial contract. 
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Secondly, bastardy, and not legitimacy, was the character 1B42. 

of the issue of this connexion. Not by the canon law, for Reoina 

by that law the issue was clearly legfitimate, but by the Millbs; 

^ ^ ^ / & ' / R.U.Carroll. 

ecclesiastical and common law of England. If an issue of 

bastardy was knit in the temporal court, that issue was sent 
to be tried by the court Christian. The court Christian, 
as to the issue of a matrimonial contract not solemnized, 
would certify bastardy ; that is beyond controversy ; but 
why ? was it that in so doing they followed the canon law ? 
No ; that law pronounced such issue to be legitimate, 
but because they were compelled by the law of the land so 
to do. There is a remarkable passage in Bracton upon 
this subject. It is in Bracton de Leg, Lib 5, ch. 19, p. 
416. He there gives the celebrated scene in British his- 
tory, of the spirited resistance made by the lay barons of 
England, to the introduction of the canon law of legitima- 
tion, as proposed by the bishops. Nolumus leges Anglice 
mutari qucB hactenus usitatcB fuerunt et approbates^ was 
the unanimous cry of the barons ; and Bracton adds, that 
it was determined by the parliament hereupon, to substi- 
tute for the general question formerly sent to the court 
Christian, " An bastardus fait vel non^' the special ques- 
tion of " natus fuit ante sponsalia sen matrimonium con- 
" tractum inter patrem et matrem^ vel post** Now here by 
the canon law, the bishop would have certified legitimacy ; 
but by the ecclesiastical law of England, and the special 
form of the question, he is compelled to certify whether 
the birth was before or after marriage. 

Thirdly, the rights of personal representation to a de- 
ceased person is refused to parties claiming through a 
contract per verba de prcesenti. Is this by the canon law ? 
No ; the canon law makes such a contract ipsum matri-' 
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monium^ but it is by force of the king's ecclesiastical law 
of England, which denies such contract to be a marriage ; 
MiLLEs; this is the doctrine of Haydon v. GovM^ 1 Salk. 120, be- 

R.V.CARROIX. 

fore the Delegates. Now, by the statute law, the ordinary 
is bound to give the administration to the widow, or next 
of kin, or both ; the husband is next of kin to the wife, and, 
if he was lawful husband, the ordinary was bound to have 
grranted him the administration. This was a mixed tri- 
bunal composed of conunon law judges and civilians ; and 
such has been the law and practice of the ecclesiastical 
courts in England and in Ireland down to the present day. 
And will it be said, that the same judges would have de- 
cided this question of the validity of marriage differently 
in the common law courts ? No, the doctrine of the canon 
law was pressed by counsel in the case of Haydon v. 
Goulds and was repudiated by the court. 

•^ Fourthly, it has been shewn that the relation arising 
from such a contract does not produce that union of 
persons and community of goods which is the result of 
lawful matrimony. Now is it possible to call by the name 
of marriage that relation which is denuded of all the most 
important consequences of a lawful marriage ? If we ask 
who is entitled to. dower by the common law ? the answer 
is, the wife. Who is entitled to inherit land as heir by the 
common law ? Quern nuptice demonstrant, is the answer. 
Who are entitled by the statute law to administration? 
The widow and next of kin, is the answer. Again, if we 
ask who are disabled from contracting or making a will ? 
The law of England answers, married women. Those 
therefore, to whom these rights are denied, cannot fill 
the relations of wife, of heir, of husband, or next of kin. 
If a tree be known by its fruits, that cannot be a marriage 
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which bears none of the fruits of marriage. This subject 1842. 

is casually and curiously adverted to by Lord Stowell in Rboina 

his celebrated ludement in the DalrympU case. Dod. Millbs; 

^ ^ ^ ^ ' R.i;.Careoll. 

Ed. p. 17, 18. He says, ^^ though the common law cer- 

" tainly had scruples in applying the civil rights of dower 
^^ and community of goods and legitimacy in the cases of 
^^ these looser species of marriages." The canon law had 
no such scruples, and the reason of the difference is this ; 
by the canon law the contract was ipsum matrtmoniuniy and 
therefore by that law all civil rights flowed from the mere 
contract, but the contract to become a marriage by the 
common law must have the ikpoKof^ia added to it, and until 
that seal was put to it, the civil rights did not arise. 
When, therefore. Lord Hok in Jesson v. Collins, 2 Salk. 
438, says, that a contract per verba de prcesenti was a 
marriage — it is manifest he said so with reference to the 
canon law. The case was one of prohibition, and the 
prohibition was sought on the ground that the contraot 
was a contract per verba de futuro. The answer of Lord 
Holt is perfectly according to the course of the ecclesias- 
tical court, and of the ecclesiastical law administered in 
that court. It was this in effect. The difference between 
the two contracts is that one is ipsum matrimonium by the 
canon law and not releasable ; the other is releasable ; but 
both are equally within the jurisdiction of that court. And 
in the next case, Wigmore^s case, Holt uses the same 
language, but adds in express terms that it is so by the 
canon law, which it undoubtedly was. 

The Marriage Act of 1752 affords a strong proof that 
the intervention of a priest was thought necessary to the 
validity of the marriage. The Act makes no provision 
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IB^^' that marriages shall be celebrated by clergymen ; but 

Rbgima throughout the Act it supposes that clergymen alone can 

M1LLE8; celebrate marriae^es. This is a stronff testimony. The 
R.p.Caeboll. ^ ^ ® ^ ^ 

same may be said of all the Irish statutes on the subject 

of marriage. They all suppose that the intervention of a 
clergyman is necessary. If one statute had recited such 
to be the law of England or of Ireland, it would be 
irresistible evidence upon the subject ; but if we find 
that the statute law both of England and of Ireland 
always supposes the intervention of a clergyman to be 
essential to a valid marriage, is not the conclusion almost 
inevitable that such was the law of both countries? I 
pass by the discussion of these statutes in detail ; they open 
too wide a field for me now to occupy, but I observe 
generally with reference to the acts for annulling 
marriages between Protestants and Roman Catholics, 
celebrated by Roman Catholic priests and by degraded 
clergymen, and for punishing the celebration of them, 
cui bono all this cumbrous and expensive machinery which 
could be all defeated or evaded at once by a simple 
declaration of marriage per verba de prcBsenti ? Are we to 
believe that the object of the legislature was to prohibit 
such marriages only when they had the sanction of 
religion, but to allow and sanction them when they wanted 
that seal ? Again, why the Fleet marriages ? Why all 
the elopements from Ireland to Scotland, for the purpose 
of clandestine marriages, if the simple process of a decla- 
ration of marriage at home was equivalent to the sanction 
of the blacksmith at Gretna-green ? The answer is, 
because the universal opinion, including that of the legis- 
lature itself, down to the time of the Dalrymple case, was 
that the intervention of a clergyman was necessary to a 
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valid marriage. That such was the law of Ireland, is ^0^2. 

stated by Dr. Browne, an eminent civilian, and a learned Rbgina 

and accomplished lawyer. In his Treatise on Ecclesiastical Milleb ; 

^ ^ ^ R.v.Cabboll. 

Law, p. 269, he says, " marriages are also void, if not cele- 

^* brated by a person in holy orders." And it is well known 

that the late Judge Fletcher ^ an eminent common law lawyer, 

and civilian, often declared that he never could subscribe to 

the law laid down in the Dalrymple case, as applicable to 

Ireland. 

But I have digressed perhaps too far. I close this part 
of the case by restating, that before the Dalrymple case it 
appears to me that the law of England and the law of 
Ireland required the intervention of a clergyman, and a 
religious ceremony, to make a complete valid marriage; 
and that it is impossible to account for the various enact- 
ments on the subject of marriage in both countries, without 
arriving at the clear conclusion, that the legislature legis- 
lated under the supposal and belief, that celebration by a 
clergyman was necessary to make a legal marriage. 

But I cannot pass by the Dalrymple case without a few 
remarks. It is said to be an authority in point, and to have 
settled the controversy. I deny the position. It has not 
even affected to decide the question now before us. Lord 
Stowell himself says, that he decides the case on the law of 
Scotland ; and at p. 6, he expressly says that the law of 
England withdraws altogether, and leaves the legal question 
to the exclusive judgment of the law of Scotland. It is 
true that in illustration of that law, this most learned, able, 
and eloquent judge entered into a consideration of the 
marriage law of England before the Marriage Act, and it 
must be admitted that the opinion thrown out by him as to 

u 
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lft42. the marriage law of England, in that ease, is favourable 

Rboina to the legality of a marriage by mere contract. But on 

MiLLBs; the other hand it may truly be said, that this opinion was 
R.v. Carroll. 

extra-judicial, not being called for by the case before him ; 

and I cannot but think that if that most distinguished 
judge had directed his powerful mind to the ancient fountain 
of the law of England, instead of resorting to the canon- 
ists, the distinction which existed from the earliest period 
between the canon law of Rome and the King's ecclesias- 
tical law of England would not have been unnoticed by 
him. He has, I think, (and I must speak with great hu- 
mility, when I presume to criticise even the obiter dicta of 
so great a man,) too much amplified the jurisdiction of the 
canon law in England ; he omitted the consideration that 
England was a Patria consuetudinaria — and he assumed 
that before the Council of Trent the marriage law of 
England (as of Europe) was the same as the canon law; 
and as I before stated, he merely hints at the scruples of 
the common law, as to allowing civil rights to flow from a 
mere contract. The decision of the case itself is unques- 
tioned and unquestionable — nothing is questioned but an ex- 
trajndiciel dictum ofthis great man, the splendour of whose 
judicial name seems to have in this instance eclipsed the com- 
mon law, and to have been the foundation for those subse- 
quent dicta of other eminent judges upon the same subject, 
so strongly relied upon by the crown. I pass by all those 
cases which are posterior to the Dalrymple case, merely 
observing, that not one of them is a case in which the very 
point here at issue is decided. It is true we have opinions 
thrown out by judges whose opinions, though obiter dicfa^ 
are entitled to the highest consideration ; but in most, if 
not all of these cases, one or both of these ingredients 
exist: either a priest was the celebrator of the disputed 
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marriage ; or, the Dalrymple case is relied upon as an ^0^2- 
authority for the position that a civil contract is by the law B"oina 
of Enffland ivsum matrimonium. With respect to the case Millbb ; 
of M^Adam v. Wcdkeria)^ Lewd Eldan's observations are 
{Mainly applied to the .case before him, and have reference 
to the law of Scotland only. 

1. The case of the Jews in England is appealed to, and 
Lindo V. Belisario{b) is cited. But it is remarkable that 
that case was decided upon the Jewish law alone — and the 
disputed marriage was held by Lord Stowell to be void, 
because an important part of the Jewish ceremonial had 
been (^aoiitted. But why not apply to this Jewish marriage 
the principle of the contract pBr verba de prcssenti ? That 
feature existed in the case, but it was not resorted to, al- 
though Lord Stowell held the marriage to be void. The 
J^ws, with the Quakers, were excepted from the Marriage 
Act. The marriages of both these sects are celebrated 
with much of religious solemnity, and whether upon these 
grounds, or upon the broader ground ascribed by Bishop 
Burnet(<7) to Sir M, Hale^ that marriages celebrated accord- 
ing to the religious rites of the several sects of Christians 
should be deemed good, the cases of Jews and Quakers, 
ever since the passing of the Marriage Act, have been held 
to stand upon peculiar grounds, and not to be based upon 
the principle of a mere divil contract being a marriage. 
Upon this first question, therefore, my opinion is against 
the prisoner. 



(a) 1 Dow, P. C. 148. (6) I Hagg. 216. 

(c) Burnefs Life of Hale, 95, 96. 
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2, It is contended on the part of the crown, that 

here was a marriage de facto, and that such, independ- 

MiLLEs; ently of any reli^ous ceremony, is sufficient to main- 
R. V.Carroll. , . 

tain the indictment. It is clear from 3 Inst. 88, and 

other authorities, that a marriage, to maintain an indict- 
ment for bigamy, must be either a valid marriage de jure 
or a marriage de facto ; that is, as explained by Sir Edward 
Cokey a voidable marriage, or a marriage not simply void, 
but one which stands good till avoided by sentence. Thus 
in commenting on the words "being married," he says: — 
" This extendeth to a marriage de facto, or voidable 
"by reason of a precontract, or of consanguinity or 
" affinity, or the like, for it is a marriage, in judgment 
" of law, until it be avoided ; and therefore, though 
" neither marriage be de jure, yet they are within 
" the statute." Again, in Co. Litt. 33, a., the wife of a 
voidable marriage is termed " a wife de facto^ And Sir 
Matthew Hale, 1 P. C. 693, says, the second wife, (the first 
being alive,) is not so much as a wife de facto. That cere- 
mony, therefore, which is neither valid de jure, nor voidable 
but merely void, cannot sustain an indictment for bigamy, 
except in the case of the second marriage, which, though 
merely void, yet by the statute " maketh the offender a 
" felon." — 1 Hale, 693. Suppose the case of the first 
marriage being de jure a valid marriage, and the second a 
mere promise per verba de futuro, followed by consumma- 
tion, would such a state of facts maintain an indictment for 
bigamy ? And yet, reversing the order of the marriages, 
such is the present case, if we omit the circumstance of the 
Presbyterian minister being present, which upon this branch 
of the argument we do. In 1 East, P. C. 469, it is laid 
down, that " to sustain an indictment for bigamy, the first 
" marriage must be duly established according to the rights 
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" and ceremonies of the country in which it is celebrated." 
And in the next page, he refers to B. v. hyon^ tried in 
1 738 (before the Marriage Act) before Chief Justice Wilhs. Millbs ; 
In that case the ceremony was performed by a Roman 
Catholic priest, not according to the ritual of the Church 
of England, but in the Latin language, which the wit- 
nesses did not understand, and therefore could not swear 
that the ceremony of marriage according to the Church of 
Rome had been read. The prisoner was directed to be 
acquitted ; but Lord C. J. fVilles, who tried him, seemed 
to be of opinion, that a marriage by a priest of the Church 
of Rome was good, could the ceremony according to that 
church be proved, namely, the words of the contracting 
part of it, — that is, that a celebration by a priest, and a 
contract of the parties, made a valid marriage. But even 
in Scotland, the very focus and centre of irregular mar- 
riages, such a marriage as the present (supposing no 
clerical celebration) would not sustain an indictment for 
bigamy ; at least such is the opinion of Mr. AKsoUy in his 
very clear treatise on the criminal law of Scotland. His 
words are, *^ to authorize a charge of bigamy, it is necessary 
^* that both marriages shall have been formal and reg^ular." 
(p. 536.) And the same distinction is taken by Lord Eldan 
in the Scotch case of M^Adarmnd Walker ^ 1 Dow, 186: 
" With respect to the question, whether if the parties 
" married other persons after this contract they could have 
^* been punished for bigamy, he agreed that the arg^ument 
" founded upon this proved too much. If the statute only 
" applied to marriages regularly celebrated, and if this was 
" not a regularly celebrated marriage, then it appeared to 
^^ follow that the parties could not be punished for bigamy, 
" on marrying other parties again, though the second 
" marriage might be invalid. The legislature probably 
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1842. << meant to make a distmction between the dvil and criminal 
Regina « consequences in these cases." The cases of B. r. Lathrop 
MUJ.E8 ; Murray{a\ R. v. OrgilHb\ and R. v. M'EnerVy the last tried 

R. P.CutBOLL. 

before myself at Downpatrick, have been relied on. But 
these cases all rest upon a principle inapplicable to the case 
now before us. That principle is, that when two parties 
impose themselves upon a clerg^yman, as being members of 
his own religious denomination, and thus by fraud procure 
the clergyman to marry them, they shall not afterwards be 
allowed to say that they were, at the time of die marriage, of 
a different denomination. Upon that principle, and upon the 
authorities of R. v. LaJSirop Murray^ and of R. v. OryiU, 
1 decided the case of R. v. M*Enery. I thought that no 
man should be allowed to assert himself to be a Presb y te- 
rian, in order to procure a marriage, and afterwards to deny 
that he was a Presbyterian, in order to escape the conse- 
quences of his crime ; he is morally estopped. But the 
case we have to decide is before us upon special verdict. 
There is no such £eict stated as that of imposition, and we 
can intend or imply no fACt beyond those stated on the 
record, especially against a prisoner. Upon this second 
question, also, my opinion is therefore with the prisoner. 

The third and last question to be discussed is, whether 
a Presbyterian clergyman is competent by law to celebrate 
a marriage in Ireland between two Protestants of the Es~ 
tablished Church. That he is a minister of the Church of 
Christ, is not, I believe, disputed; that he is by law 
qualified to teach, to preach, and to administer the sacra^ 
ments of the Protestant Church in his own congregation, 



(a) 30 Hans. Pari. Deb. 464 ; 1 Ross. Or. 203. 
(6) 9 Car. & P. 80. 
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is allowed ; but that which is controverted is, that he is in >Q42, 
the eye of the law ^^ presbyier sacris ordinibus institutus,*' i. e. Rboina 
a clerryrman in holy orders. A Presbyterian minister un- Millbs ; 
doubtedly is not a priest either in the sense in which the 
Roman Catholic Church uses that word, or in the sense in 
which the Anglican Church uses it. In the Roman 
Catholic Church, a priest, according to the ancient accep- 
tation of the word, is one who is ordained to offer sacrifices 
to God. In the Anglican Church, a priest is one who is 
lawfully ordained to administer the sacraments, and to 
perform the services of the Church; for the Anglican 
Church repudiates, (as much as the Presbyterians do,) 
the notion that there is now, or can be any proper priest 
of human ordination. Hooker's Eccl. Polity, B. 5, c. 78. 
The word priest therefore, as used in the Anglican Church, 
imports no more than a presbyter in holy orders, and sub- 
stantially, therefore, the two churches of England and 
Scotland are agreed upon this subject. Undoubtedly, 
" holy orders" in the Anglican Church, generally mean 
episcopal orders. Now, a Presbyterian minister, though 
ordained to administer the sacraments, and to perform the 
services of his Church, is not episcopally ordained. The 
difference irrespectively of the statute law is, that the 
Anglican minister is ordained by the hands of a bishop, 
assisted by presbyters, whereas the Presbyterian minister 
is ordained by the imposition of the hands of the presbyters 
only, the Presbyterian Church altogether rejecting pre- 
lacy. It is quite true, that by the Act of Uniformity, one 
only form of worship and prayer was permitted to all the 
King's subjects. No other ministers were allowed or con- 
templated but bishops, priests, and deacons, of the Esta- 
blished Church, and in contemplation of law, there were, 
after the passing of that act, neither dissenting ministers 
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^ 1842. ^ nor Dissenters in England. All the King's subjects were 
Regina bound to conform under pains and penalties. Even the 
MiLLEs ; Roman Catholic clergymen, though theologically admitted 
by the Church of England to be clergymen in holy orders, 
were not tolerated or admitted to officiate in that country. 
But then came the Toleration Act, I W. & M. c. 18, with 
this short but expressive preamble, *^ for as much as some 
' ease to scrupulous consciences in the exercise of religion 
' may be an effectual means to unite their Majesties' Pro- 
Uestant subjects in interest and affection;" a sentiment 
not inappropriate to the subject we are now discussing. 
That act, and the subsequent enlargements of it, placed 
the Protestant Dissenters in a new and more favoured posi- 
tion. Dissenting congregations were thenceforward recog- 
nized by the law ; they were relieved from the penalties 
of non-conformity ; their meetings for worship, according 
to their peculiar opinions, were legalized, and held to be 
religious meetings ; their preachers, teachers, and ministers 
were licensed and allowed, and those who disturbed their 
religious assemblies were made punishable by law ; and 
the tide of liberality continuing to flow, has at length swept 
away all the barriers which ages less enlightened had 
raised to separate all but conformists to the Established 
Church from the bosom of the constitution ; still, however, 
all Dissenters are in England and Ireland only tolerated and 
protected. The united Church of England and Ireland 
is still in England and in Ireland the only Established 
Church, and there is nothing that I can see in the statutes 
to which I have thus generally referred, which could lead 
to the conclusion, that dissenting preachers and teachers 
generally are recognized by law as clergymen, or as being 
persons in holy orders. But I own that after much de- 
liberation, and perhaps I may add much of doubt, that 
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doubt diminishing as I considered the subject, I have ar- 1842. 
rived at the conclusion, that the case of Presbyterian Regina 

V. 

ministers, or ministers of the Church of Scotland in this Milles ; 

R.t>. Carroll. 
country, is a peculiar one, and separated from that of all 

other Dissenters, by as wide an interval as a recognized 
Church is from a congregation of Sabbatarians. When the 
reformation shook off from amongst its followers the 
spiritual and temporal power of the Pope, three classes 
of reformers were gradually moulded into three great di- 
visions or Churches. 1 . The Anglican, retaining episcopacy 
and episcopal orders in common with the Romish Church, 
and which, like the state to which it is annexed, assumes 
the form of a mixed monarchy. 2. The Genevese or Cal- 
vinistic, upon the model of which the Church of Scotland 
is formed, which repudiated episcopacy altogether, and 
upholding a perfect equality of its ministers, assumes 
rather the form of a republic. 3. The Lutheran Church, 
which, though episcopal in Denmark and Sweden, 
in all its other branches departs from the episcopal form 
and is governed by consistories of its ecclesiastical doctors, 
under the presidency of the civil power, and which may be 
said to be aristocratical in its form of church government. 
See 3 Mosheim's Ecc. Hist. 204. 

Most of the great reformers were themselves clergymen ; 
and from the earliest period of the reformation the ministers 
of the Protestant Church, in all its three great branches, 
were set apart for the ministry ; and the scriptural form of 
ordination, by the imposition of hands, was retained in all. 
No doubt many of the ministers of the Anglican Church 
hold the doctrine of apostolical succession as transmitted 
through the bishops of the church from the time of the 
apostles. Others of the same church hold the more 
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1B42. proFeable doctrine of a continued standing ministry with 

RsGiNA a perpetual succession from the time of the apostles to the 

M1LLS8 ; present day ; these ministers beinir set apart for the service 
B.v.Carboll. , , , . . 

<H the church, and the instruction of the people; a doctrine 

which (as I believe) is not contradicted by any of the 
dogmas of the Presbyterian Church. It is not for me 
to enter upon this question of episcopal succession as a 
theological question, — a doctrine which the great John 
Wesley (himself a priest of the Anglican Church,) said no 
man ever did or ever could prove ; but it is important to 
consider how far episcopal orders are necessary to constitute 
^^ pretbyterum sacris ordxnibus insHtutumy" or whether the 
orders of a Presbyterian minister are, by the law of this 
land, considered to be holy orders. For if the Presbyterian 
minister be by law a clergyman, or presbyter, in holy 
orders, then the marriage by him of two Episcopalian Pro- 
testants is valid in law. It is conceded that a priest of the 
Romish Church is a clergyman or presbyter in holy orders, 
competent at common law to celebrate marriages between 
Protestants. There are statutes which make such marriages 
void, but I speak of the common law. Now on what ground 
is this doctrine rested ? It is on this : that the Roman Catholic 
clergyman is held by the Anglican Church to be a person 
in holy orders. His orders are not the orders of the English 
Church, they are not the orders established by the law of 
England, but being episcopal orders, and supposed to flow 
from the same source as their own orders, they are admitted 
by the prelates of the episcopal church. This doctrine is 
carried so far that if a Roman Catholic priest in Ireland had 
read his recantation, and conformed to the Established 
Church, he was admitted adetmdem, into the establishment, 
and was by law entitled to a stipend upon his conformity. 
This will appear from the Irish statutes of 8 Anne, c. 3, s. 18, 
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19 and 20 Geo* III, c. 89, and 29 Geo. Ill, c. 40, b. 12, la 1842. 

These statutes are now all happily expired. The argument Re«i»a 

of the prisoner's counsel admits that before the Marriage Millm ; 

^ R. v.Carboi/I.. 

Act in England a marriage of two Protestants celebrated 

by a Roman Catholic priest was valid ; it was so held in 
the case of B. v. Fielding{a). The English Act of the 3 
James L, referred to by my brother Perriny and the 1 rish 
Acts against the marriages of Protestants by Roman Catholic 
priests are strong to this point. It is also thus held by 
Sir Edward Simpsfm, in the case of Scrimshirey. Scrim8hir&(b}, 
though he inclined to think the celebration should be 
according to the English ritual ; but in that latter respect 
the prisoner's counsel justly questions the opinion of Sir 
Edward Simpson, for in B. v. Fielding it does not appear 
that the service was according to the English ritual, and in 
Latour v. Teesdale, 8 Taun. 830, the marriage was by a 
Roman Catholic priest according to tlie rites of the Church 
of Rome ; and there are also the cases of B. v. Brampton(c), 
and jR. v. Lyon, tending to the same conclusion. It is im- 
portant to remember this distinction, that the ceremony 
is valid because celebrated by an ordained minister, 
not because it is celebrated according to any particular 
religious rites. Indeed when it is considered that it 
is the solemn performance of a religious ceremony 
which gives binding permanency to the marriage contract, 
it is impossible to suppose that those rites and that cere- 
monial must not be the most solemn, and the most proper for 
a minister to use, which are the rites of the Church to 
which he belongs. If therefore the marriage celebrated 
by a Presbyterian clergyman is to be validated, he ought 



(a) 14 How. St. Tr. 1727. (h) 2 Hagg. 

(c) 10 East, 282. 
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- ^^^' *^ ^^ye celebrated the marriage according to the rites of his 
Regina q^jj Church. The question then comes to this, is a Pres- 

MnxEs ; by terian minister, by the law of Ireland, a clergyman or 
R. V. Carroll. 

presbyter in holy orders ; or is he a mere layman in the 
eye of the law ? If the former, he stands on the same 
footing as the Roman Catholic priest at common law. 
That he is not in episcopal orders is confessed, but that 
he is in religious orders by a ceremony as solemn and as 
impressive as any ceremony can be, is certain. But it is 
said it is the episcopal character of his orders that exempts 
the Roman Catholic priest at common law from being 
deemed a layman. I know of no authority for this 
position. It is his character as a presbyter or ordained 
minister of the Christian Church which gives him the 
privilege ; for neither our law nor our church acknowledges 
his priesthood, and both of them denounce his doctrine and 
his ritual as being heretical and impure : the difference 
is only that he is a presbyter by the ordination 
of a bishop, whose jurisdiction our law repudiates, 
and the Presbyterian minister is a presbyter by an 
ordination which differs formally but not substantially 
from our own. But it is said that by the Act of Uniformity 
no orders are acknowledged, and no ministers are allowed 
but bishops, priests, and deacons, ordained according to 
the established form by the Protestant bishops of the land, 
and that those so ordained must subscribe to the articles of 
the Protestant Established Church, I admit this to be so; 
none other can hold benefices or promotion, or minister in 
the Established Church. But how comes it that Roman 
Catholic orders are acknowledged? They do not come 
within the terms of the Act of Uniformity. They are not 
ordained by our bishops, nor according to the form of the 
Anglican Church, and they do not subscribe our articles or 
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use our liturgy. The argument therefore from the Act of 1842. 

Uniformity fails. And if the Roman Catholic and the Rboina 

Presbyterian ministers were tried by the articles of the Milleb; 

R.V.Carroll. 
Protestant Established Church, it would be seen that the 

Presbyterians (agreeing with us in all the essentials of 

doctrine) differ with us in discipline and church government 

only, while the Romanists agreeing with us in discipline 

and church government differ from us essentially in doctrine. 

Indeed it appears to me that leaving out the matters of 

episcopacy and church government, there is no Presbyterian 

that might not subscribe the articles of the English Church, 

and no churchman that might not subscribe the Presbyterian 

confession of faith. It would seem therefore d priori a 

difficult conclusion to arrive at, that the presbyters of the 

Church of England should allow the Romish priests to be 

presbyters in sacred orders, and reject the Presbyterian 

ministers as mere laymen. But such is not (in my humble 

opinion) the view which the law of the united kingdom, 

since the opening of the constitution to non-conformists, 

has taken of this subject. 

First, by the Act of the Union between England and 
Scotland, it was enacted, that ^* the true Protestant religion 
^^ contained in the above mentioned confession of faith, 
" with the form and purity of worship presently in use in 
" the said church, and its Presbyterian church government 
^^ and discipline, &c. shall remain, and be the only 
" church government of the church within the kingdom of 
« Scotland."— 3 Anne, c. 8. s. 25. And by the 7th and 
8th sections of the same Act, a provision is made for the 
perpetual establishment of the doctrine, worship, and 
discipline of the Church of England within the kingdoms 
of England and Ireland and Berwick-upon-Tweed. This 
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184 8. Act did not a{^ly to Ireland. But again by the Act of 
Bboina Unioa between Great Britain and Irelandy it is enacted, 
Mhxes; that the diurehes of England and Ireland^ as now by law 
established, be united, and that the doctrine, worship, 
discipline and goyemment, shall remain in foil force for 
ever as by law established, and that the continuance 
and preservation of the said united church shall be deexoed 
and taken to be an essential and fundamental part of the 
union, and that in like manner, the doctrine, worship^ 
discipline and government of the Church of Scotland, 
shall remain and be jN'eserved as by the law and the Act of 
Union is established : thus in fact re-^iacting the former 
enactment, consolidating the Churches of England aja.d 
Iveland, and making Ireland a party to ithe Scotcfa Act 
of Union. 

We have thus by <an imperial statute two established 
churches within this one kingdom of Great Britain and 
Ireland ; both churches redted to be churches holding the 
pure Protestant religion, and the worship, doctrine, and 
discipline of both churches not only declared to be legal, 
but established ; the one for England and Ireland, and the 
other for Scotland, and with perfect parity of right to the 
protection and support of the common l^islature. Now 
what is this discipline and church government of the Churdi 
of Scotland which is there recognized by the imperial 
legislature ? Why, it is the government by Kirk sessions, 
by presbyters, annual synods and general assemblies. And 
an essential part of it is the ministratioja of 4;he rites, 
ceremonies, and sacr^maents of the church by the ordained 
ministers of the Church of Scotland^ and among them, 
the form of their ordinaticm. Here we have the Church of 
Scotland not only legislatively tolerated, allowed and 
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protected, but established as the true Church of Christ, and ^ 18^2. 
as the governing church within a third portion of the Bbo"'^ 
united kingfdom. The ministers of that Christian church _ Mmxbs: 
are the legal and appointed pastors of the people of 
Scotland, and their orders are recognized as true, legal, 
and coo^lete orders. Can it, after these aiaetmaits, be 
contended that these ordained ministers are not clergymen 
in the eye of the law, or that thdr orders are not holy 
orders ? If they were such only by the law of Scotland, 
it might be so ; but these enactments are imperial and bind 
all the Queen's subjects every where. Can it be said 
that their orders are not valid out of Scotland? The 
doctrine of the Church of England is, that orders are per- 
sonal and permanent, and not merely local or oflScial ; 
indeed that they are indelible. Thus Hooker in his 
Eccl. Polity, Book 5, c. 78, says, speaking of orders, 
** They which have once received this power may not 
^^ think to put it off and on, like a cloak as the wea- 
^^ ther serveth to take it, reject and resume it as oft as 
'^ themselves list, &c. — But let them know which put 
^^ their hands unto this plough that, once ccmsecrated 
^^ unto God, they are his peculiar inheritance for ever. 
^^ Suspensions may stop, and degradations utterly cut off 
'^ the use and exercise of power before given, but volun- 
^^ tarily it is not in the power of man to separate and pull 
" asunder what God by his authority xsoupleth." 

The sacred character of the presbyters of the Church 
of Scotland is recognized in other and later statutes also. 
Thus by the 58 Geo. III. c. 84, they are denominated 
^^ ordained ministers of the Church of Scotland." By that 
statute all the marriages theretofore celebrated in British 
India, by " ordained ministers of the Church of Scotland/' 
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1842. are declared and enacted to have been valid, as if cele- 

^^ , ' 

Reqina brated by clergymen of the Church of England ; though 

MiLLEs ; for the future their power to marry in India is limited to 
R. v.CarrolIm 

cases in which both or one of the parties is of their 

own church. It is said, indeed, that the Scotch Presbyterian 

clergyman is a clergyman in holy orders in Scotland only, 

and not elsewhere. But this statute shows that he carries 

that character with him to India, and if to India, why 

not to Ireland ? And, although a British clergyman 

oflSciating in Scotland is there but a tolerated licensed 

preacher, as the Scotch preacher is in England or in 

Ireland, will it be contended that he loses his character 

as a clergyman, and is deprived of or suspended in his 

orders by residing in Scotland ? So far from it, his orders 

are recognized in Scotland, and accordingly although by 

the law of Scotland the celebration of irregular marriages 

is subject to severe penalties, the episcopal minister, acting 

regularly according to his license, is protected by law, 

and his orders are recognized. Alis. 544, 545. If this 

be so, should not the comitas gentium in Ireland, where 

no Marriage Act exists to control us, recognize in return 

the orders of the Scotch clergymen here ? And in this 

particular case, the presbyter, Mr. Johnston, is the stated 

pastor and regular minister of the congregation. 

But again it will be said that the Irish Presbyterian 
minister does not come within the category of the Scotch 
Church ; — but I answer that the Irish Presbyterian Church 
is a colony from, and a branch of, the Scotch Church ; 
and the doctrines, orders, and discipline of both are one 
and the same. True, it is not established in Ireland, but 
it is allowed, it is protected, and it is pensioned and paid 
by parliamentary sanction. Its ministers are ecclesiastically 
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ministers of the Church of Scotland, and are therefore in- 18 42. 
eluded in the terms of the 58 Geo. III. c. 84, before referred Regina 

V. 

to. The Irish Presbyterian clergy are described in the Milles ; 

, . , R.U.Carroll. 

Appropnation Acts, as Protestant non-conformmg minis- 
ters, and referring to the Acts of Union, these ministers 
must mean ministers of the Church of Scotland, and there- 
fore ministers of the Protestant religion of a true church. 
The history of this country informs us, that the first Irish 
Presbyterian ministers were ministers of the Church of 
Scotland ; they settled in Ireland upon the invitation of 
the then governing powers, and for several years they 
performed parochial oflSces, they filled benefices, and dis- 
charged parochial duties as presbyters of the Church of 
Christ. The Act of Conformity displaced all this, and 
deprived them of their offices, and of their ecclesiastical 
character ; but the subsequent enactments, to which I have 
referred, seem to me to have once more recognized their 
clerical character and orders. They are ministers of the 
Church of Scotland, though not in the establishment of 
that church, and may in some sense be said to be like 
the Roman Catholic bishops in partihm infidelium. They 
are ordained ministers of the Scotch Church, having the 
same orders, the same doctrine, and the same discipline, 
taken, not by imitation, but by succession, from the parent 
church. 

There is also the 57th Geo. III. c. 51, referred to by 
my brother Perrin, which I use for the purpose of showing 
what the law of England and Ireland is upon this point. 
It is intituled, an Act to regulate the celebration of marriages 
in Newfoimdland ; and its preamble is this ; " Whereas a 
" doubt has existed, whether the law of, England requir- 
" ing religious ceremonies in the celebration of marriages 

X 
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18 42. 

^ Reoina " to b® performed by persons in holy orders, for the 
MiLLEs ; " perfect validity of the marriage contract, be in force in 

R.r. Carroll. « Newfoundland; and by reason of this doubt marriages 
" have been of late celebrated in Newfoundland, by 
" persons not in holy orders, &c." Now this recital and 
the legislation founded on it, lead to the conclusion that 
by the law of England, although it was required for its per- 
fect validity that marriage should be celebrated by a person 
in holy orders, yet it was not essential that such orders 
should be episcopal orders. The doubt recited is not a 
doubt as to what the law of England required, but a doubt 
as to the validity of marriages celebrated by persons not 
being in holy orders. And the law of England here 
spoken of must be the common law, since the Marriage 
Act could not extend to the colonies. 

Again, by the statute of the 41st Geo. III. c. 63, 
entitled, " An Act to remove doubts respecting the 
" eligibility of persons in holy orders to sit in the House 
" of Commons," the clerical character of the Presbyterian 
minister is expressly recognized. The recital is as follows : 
^^ Whereas it is expedient to remove doubts which have 
*^ arisen respecting the eligibility of persons in holy orders 
^' to sit in the House of Commons, and also to make 
" effectual provision for excluding them from sitting 
^' therein." It is thereupon declared and enacted, that no 
person having been ordained to the office of priest or 
deacon, or being a minister of the Church of Scotland, is 
or shall be capable of being elected to serve in Parliament 
as a member of the House of Commons. Here two 
classes of persons are described as being in holy orders — 
ordained priests and deacons, and ministers of the Church 
of Scotland ; and they are described in the Statute by the 
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names by which they designate themselves — the priests 1842. 
and deacons of the English Church, and the ministers of Rkoina 

V, 

the Church of Scotland ; for these ministers have never Milles; 

R.V.Carroll. 
assumed the designation of priests or deacons, or even of 

presbyters, (which they are,) but ministers of the Church 
of Scotland, or Presbyterian ministers only. And these 
two classes are excluded from the House of Commons 
upon a common ground, the ground of their being in 
holy orders ; and in this respect the Presbyterian ministers 
are separated from all other dissenting ministers, and 
placed on the same ground with the priests and deacons of 
the Established Church. Two lines are thus drawn, 
separating the ministers of the two great Churches of 
England and Scotland from all other divisions of Protest- 
ants in the United Kingdom. One is a line of privilege, 
recognising them as ordained ministers of the Christian 
religion ; the other a line of exclusion, by which, as being 
in holy orders, they are disabled from sitting in the House 
of Commons. A similar enactment as to Roman Catholic 
priests is found in the 10 Geo. IV. c. 7, s. 9 ; but all other 
ministers are looked upon as laymen, and not excluded 
from being senators. Will it be said that an Irish 
Presbyterian minister could, after this enactment, sit 
in the House of Commons? No; it could not be 
maintained. 

We thus have it upon the highest authority, that of the 
Legislature, that Presbyterian ministers are ordained 
ministers, and that they are in holy orders. The diflference 
is, that they are not in Episcopal orders, a difference 
more theological than legal ; and without entering into the 
discussion of it, I may refer to the language of Jerome, as 
quoted by Hooker in his Ecclesiastical Polity, B. 7, 
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1842. Cb. 7, p. 269, who says : — " And to this very marke 

Reoina u Jq|;]j St^ Jerome evermore aim in telling Bishops that 

MiLLEs ; <« presbyters were at first their equals — that in some 
R. v.Carboll. 

" Churches for a long time no Bishop was made." And 

though it is the opinion of Hooker, as I believe it to be of 
the English clergy generally, that Bishops are an order 
different from and superior to that of presbyters, yet that 
opinion has not universally prevailed, even in the Esta- 
blished Church, We know that the great and venerable 
founder of Methodism, the Rev. John Wesley, himself a 
priest of the Established Church, and remarkable for his 
attachment to its doctrine and discipline, held a contrary 
opinion ; that he considered Bishops and presbyters to be 
of the same order, and to differ in gradu^ not in ordine ; 
and he himself ordained Bishops, or Superintendents, ^^ to 
" be over the brethren in North America." It is right, 
however, to add, that he did so on the ground of necessity, 
and because, to use his own words, he *' violated no order, 
^^ and invaded no man's right by appointing and sending 
*' labourers into the harvest ;" see Moore's Life of 
Wesley, v. 2, p. 327. Bishop Burnet also, in his exposi- 
tion of the 2dd article, p. 338, places this subject in a 
rational and Christian light. He tells us that the 23d 
article was framed with a view to the acknowledgment of 
the foreign Churches, and on purpose not to exclude them. 
" Finally, if a company of Christians find the public 
" worship where they live to be so defiled that they cannot 
'^ with a good conscience join in it, and if they do not 
*^ know of any place to which they can conveniently go, 
" where they may worship God purely, and in a regular 
" way ; if, I say, such a body, finding some that have been 
" ordained, though to the lower functions, should submit 
^^ itself entirely to their conduct, or, finding none of these. 
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" should by a common consent desire some of their own 1842. 
" number to minister to them in holy things, and should, Rboina 
" upon that beginning, grow up to a regulated constitution, Milles ; 
" though we are very sure that this is quite out of all 
" rule, and could not be done without a very great sin, 
" unless the necessity were great and apparent, yet if the 
^^ necessity is real and not feigned, this is not condemned 
" or annulled by the article ; for when this grows to a 
" constitution, and when it was begun by the consent of a 
" body who are supposed to have an authority in such an 
" extraordinary case, whatever some hotter spirits have 
" thought of this, since that time, yet we are very sure 
" that not only those who penned the article, but the body 
" of this Church for above half an age after, did, notwith- 
" standing those irregularities, acknowledge the foreign 
^^ Churches, so constituted, to be true Churches as to all 
^^ the essentials of a Church, though they had been at first 
<< irregularly formed, and continued still to be in an im- 
" perfect state. And therefore the general words in which 
^* this part of the article is framed seem to have been 
" designed on purpose not to exclude them.** The 
consideration of this 23d article, and of Burnet's com- 
mentary on it, seems to me to go far towards deciding the 
point in controversy, for the article tells us that all those 
are lawfully called and sent which are chosen and called to 
this work by men who have public authority given unto 
them in the congregation to call and send ministers into 
the Lord's vineyard ; and the Bishop's explanation is, that 
the article was so framed in order to include the foreign 
Churches. Now, which are they ? Why, the Genevese 
and the Lutheran Churches ; and if their orders are thus 
solemnly recognised by the Church of England, can it be 
argued that the orders of the Scotch Church, the same in 
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^^^' ^ doctrine and in discipline with the Genevese, are intended 
Reoina iq jjg excluded from the comprehensive terms of this wisely 

MiLLBs ; framed article ? I hope I am not misunderstood as 
R. t;. Carroll. *■ 

undervaluing the orders of the Church to which I belong; 
I revere the principles and the forms of that Church, 
and prefer it to all others ; but in the spirit of that 
Church I wish the rights of other Churches to be re- 
garded with a brotherly feeling. 

In fine, I would say that it is not upon any legal principle 
that the Roman Catholic priest is allowed, by the clergy 
of the Established Church, to be in holy orders, and that 
the Presbyterian minister is deemed to be a mere layman. 
It is founded upon the dogma that none but Bishops can 
confer valid orders, a dogma not of the English Church, 
but of its clergy ; a dogma not universally received by the 
English clergy, but doubted by many, and denied by some of 
their own most pious ministers. The case of the Huguenots 
who, upon the revocation of the edict of Nantz, fled from 
France, and took refuge in this country, and several of 
whom settled in Dublin, and had their own Church and 
minister, was referred to by my brother Perrin, and I think 
it much in point Some of the most influential and wealthy 
of our citizens are the descendants of these Huguenots ; 
their Church was Calvinistic, and of course, rejected epis- 
copal orders. No doubt the marriages celebrated amongst 
the Dublin Huguenots, both with each other and with 
persons of other denominations, were in numerous instances 
celebrated by their French clergymen. We never heard 
that their marriages were bad, or the issue of them bastards, 
because the celebrator was only in Presbyterian orders. 
We have had also a Lutheran Church in Dublin ; and it is 
known to most of those who hear me that a late clergyman 
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of that Church was a well known celebrator or perpetrator 1842. 
of clandestine marriages, none of which were questioned Rboina 
because the clergyman had not episcopal orders. Milles ; 

R.t;.CABROLL. 

For these reasons my opinion is, that a marriage duly ce- 
lebrated in Ireland, by a Presbyterian minister, according 
to the rites of his Church, between two Protestants of the 
Established Church, is now by the law of Ireland dejure a 
valid marriage. I must own that it was only at a late stage 
of the argument upon these cases, that my mind was brought 
to this conclusion. In the case of The Queen v. Smith(a)y this 
ground was not relied on ; but that case was argued on both 
sides as if the disputed marriage had been performed by a 
layman. The question I am now discussing was not raised 
or decided in it. I also felt the diflSculty of limiting the 
extent to which the principle could be carried, and of 
distinguishing between the mere layman and any clerical 
character short of the clergyman of the English Church. 
But it appears to me that the legislature has itself drawn 
the line with accuracy ; that it has recognised and ac- 
knowledged the clerical character in the two great Churches 
which are established by the statute law of the land, viz. 
the Churches of England and Scotland; — and although 
there may be other Christian denominations, and congre- 
gations, whose ministers are ordained ministers in holy 
orders, according to Scripture doctrine, yet I find in the 
statute law of England no recognition of their orders, or 
of their clerical character ; only the ministers of the two 
great Established Churches are, in the eye of the law, to 
use the language of the old writ, Preshyteri sacris ordinibus 
instituti. I cannot go so far as the learned and able counsel 

(a) 2 Cr. k D. C. C. 318; 1 Ir. Cir. Rep. 287. 
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184^' who have argued the case did in their notion of the 

Regina plastic and flexible character of the law of England. It 

MiLLEs; is the business of ludffes to expound and not to improve 
R.v. Carroll. ... . 

the law, and in dealing with statutes especially they should 

take care not to pass the limits of their office, which is that 

of interpreters only. But thus far I will go with them, I 

think the common law of England is truly an equitable 

law. In the language of its great oracle it is a '^ nursing 

mother," it contains within its fertile bosom principles of 

justice and equity which, though long latent, often develop 

themselves as new circumstances and exigencies arise; 

like those seeds which may have lain dormant for years 

imbedded in the earth, but which vegetate, spring up, and 

grow, as the turning of the soil admits the access of the sun 

and of the air. 

As to the consequences of the decision in this case, I 
enter not into them; that is for the legislature. But I may 
remark, that any decision which tends to draw into more 
intimate union, and cordial fellowship with each other, the 
two great branches of Protestants who together inhabit 
these realms, and are connected together by so many ties, 
cannot but be in unison with the spirit of those statutes to 
which I have referred, and to that spirit of christian charity 
which should be the soul and the bond of all christian com- 
munities. These two bodies, differing only in discipline 
and church government, are perfectly agreed in all the 
essential doctrines of the christian faith. And if the clergy 
of the Church of England should be induced to abate some- 
what on the score of their Episcopal orders, and the Pres- 
byterian clergy to moderate their aversion to prelacy, and 
both meet upon the middle platform of the Lutheran Church 
(which admits of both forms), it would tend much to the 
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peace of both Churches and (which is paramount to all other 1842. 

considerations) to the extension of His kingdom who is Rkoina 

acknowledged equally by both to be the spiritual Head of Milles ; 

R. v.Cabroll. 
the universal Church. My opinion upon the whole case 

therefore is, that there should upon this last ground be 

judgment for the crown. 

Burton, J. — The length of investigation which this 
case has undergone, and the further illustration that it will 
receive from the judgment of my Lord Chief Justice, 
induce me to think that I shall sufficiently discharge my 
duty by stating in a very summary manner the opinion I 
have formed on the different questions that have arisen ; 
adding to them some observations on a few topics of 
great importance that have been brought under the consi- 
deration of the court at a very late period in this 
discussion. 

I think this case may not improperly be considered, 
first, as it would have stood previous to the Marriage Act 
(26 Geo. 2, c. 33,) in England, and to the 58 Geo. III. 
c. 81, in Ireland; and then, as it has been affected by 
these statutes. In this view of the case the following 
questions arise. 1. Whether the intervention of a priest 
in holy orders was by the common law of England and 
Ireland, during the first period, essential to the due and 
legal solemnization of a marriage in those countries. 
I mean to say, was essential generally^ subject to certain 
statutable exceptions. 2. Whether a Presbyterian mi- 
nister (not having had episcopal ordination) could under 
that law and for that purpose be held to be a priest in 
holy orders. 3. Whether if he could not, he might yet 
be legally considered and held to be a person whose 
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1842. office, for the purpose of giving validity to the.solem- 
Reoina nization of marriage, was equivalent to that of a priest 
MiLLEs; in holy orders^ 4. Whether previous to the Marriage 

R. t;.CARBOLL. 

Act in England, and to the 58 Geo. III. c. 81, in 
Ireland, a marriage contract per verba de prcesenti without 
the intervention of a priest in holy orders was effectual 
to any civil rights or purposes. 5. If it were, whether 
an indictment for bigamy could be sustained in cases 
where the first marriage was of that description. And 6. 
Supposing it could, whether the English Marriage Act 
entirely invalidated such contracts as marriages in Eng- 
land ; and, whether the statute 58 Geo. III. c. 81, had 
the like effect in Ireland. Upon the first of these ques- 
tions I apprehend that the intervention of a priest in 
holy orders was, by common law, essential to the due 
and legal solemnization of a marriage generally; that 
is, subject to certain legal qualifications, and subject 
also to statutable exceptions. As to the second question, 
I think that the designation of a priest in holy orders 
means a priest who is so by episcopal ordination, and 
consequently that a Presbyterian minister (not having had 
episcopal ordination) is not within that description. Nor, 
as to the third question, is he, as I conceive, a person 
whose office, for the purpose of giving legal validity to 
the solemnization of a marriage, is to be considered as 
equivalent to that of a priest in holy orders. 

I speak of this as matter of positive law ; without enter- 
ing upon the question as to whether it is also a matter of 
sound and just, or reasonable provision. And therefore I 
abstain from any examination of the historical and critical 
discussions that have taken place on the subject ; the law 
(I mean by that the canon law so far as it is received into 
that of the Established Episcopal Church,) appearing to 



Digitized by 



Google 



FIFTH VICTORIA. 315 

me to be such as I have stated it upon both points, viz. : 1842. 
as requiring the intervention of a priest in holy orders by Regina 
episcopal ordination, and as not warranting the suggestion Milles ; 
that any person, not in such orders, can, from an approxi- 
mation (however near) to their nature and character, be 
considered as equivalent thereto for the purpose of giving 
legal validity to the solemnization of a marriage between 
members of the Established Church. 

I have stated these propositions as being subject to some 
legal qualifications and to some statutable exceptions. 
With respect to the qualifications thus referred to, they are 
those which have arisen and been allowed under peculiar 
circumstances. As when a person accused of bigamy has 
been held to be estopped or precluded by his own act or 
declaration, from denying the legal validity of the first 
marriage ; or when the first marriage was celebrated in a 
church by a person believed to be, and ostensibly being, 
in holy orders, and acting as such, or when whatever may 
have been the actual irregularity of the marriage ceremony, 
it has been held to be cured or put beyond question, 
by circumstances from which a legal marriage might be 
presumed. With regard to one of those qualifications of 
the rule, namely, that of a person being estopped by his 
own conduct from denying the validity of the marriage cere- 
mony, if that were to be carried to the extent of his being 
estopped by having been an assenting party to the cere- 
mony, it would undoubtedly put an end to all discussion 
upon this, or any other case, where the party who insists 
upon the invalidity of the marriage was of mature age and 
of sound mind, and not actually imposed upon. But I am not 
yet aware of any authority going that length. The case 
of Jones V. Robinson, 2 PhilL 285, certainly does not ; nor, 
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1842. as my brother Crampton has observed, does any thing 
Reoina appear on these special verdicts amounting to such an 

MiLLEs ; estoppel, or warranting such a conclusion. If that is not 
R.W. Carroll. i , , . i . , 

the case, then I apprehend that in order to raise the ques- 
tion of estoppel, it would be necessary that such facts 
should be shown to the court as would induce them to 
believe that the conduct of the party had had the effect of 
deceiving, or imposing upon, the minister who officiated at 
the ceremony, or the person with whom the marriage was 
performed. But this presumption cannot arise upon a 
special verdict, unless the facts are there put upon record, 
which they are not here. With respect to the statutable 
exceptions, they are such as, in my apprehension, tend 
to confirm the propositions themselves. For to what 
purpose were the laws enacted for making valid the 
marriages of Protestant dissenters by their own ministers, 
if such marriages were already valid, as to legal solem- 
nization, not only between themselves but between 
members of the Established Church ? As to the principal 
statute on that subject, indeed, (the 21 and 22 Geo. 
III. c. 25, Irish,) it has been suggested that it admits 
of a construction that would make valid a marriage cele- 
brated by a dissenting minister, when only one of the 
parties to be married was a dissenter. But this construc- 
tion, though suggested, was not pressed in argument, or 
supported by any authority, the words of the clause being, 
'^ That all matrimonial contracts or marriages heretofore 
^' entered into, or hereafter to be entered into between 
" Protestant dissenters, and solemnized or celebrated by 
^< Protestant dissentmg ministers, or teachers, shall be 
<< valid and taken to be good and valid to all intents and 
" purposes." There has also been another argument 
drawn from this statute, viz. : that it may and ought to be 
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considered as a declaratory Act, and that the declaration ^ 18^2. ^ 

may and ought to be extended not only to the express Regina 

cases referred to and concerning: which it was specially Milles; 

° . . R. V.Carroll. 

made, but to all cases within the reason of it. And this 

upon the authority of Co. Litt. 76. And then it is argued 

that the reason of it extends to marriages between members 

of the Established Church, and that consequently such 

marriages celebrated by Presbyterian ministers are by this 

statute declared to be good and valid. But this is an 

application of the principle laid down by Lord Coke, to 

which I cannot accede. For when I see that the statute 

in express terms limits the enactment (or declaration) to 

marriages between dissenters, it appears to me not only 

diflScult but unwarrantable, to carry the provision beyond 

and against its clear and unequivocal expression, and to 

interpret it as applicable to members of the Established 

Church also. 

But then there are upon this part of the case two other 
grounds upon which it has, very late in the discussion, 
been suggested that the solemnization of a marriage by a 
Presbyterian minister may and ought to be held as per- 
fectly equivalent to the solemnization by a priest whose 
orders are episcopally received. One of these is the effect 
of the Act of Union between England and Scotland, and 
of the Act of Union between Great Britain and Ireland. 
By virtue of these it has been supposed that ordination 
according to the Presbyterian discipline or rules, being 
taken from and identical with that of the Church or Kirk of 
Scotland, is put upon exactly the same footing throughout 
Great Britain and Ireland, as it is in Scotland. I do not 
conceive this to be an accurate exposition of the Act of 
Union between England and Scotland. It certainly 
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1842. enacts that the ^^ Act of the same session, intituled an 

Regina « Act for securing the Church of England as by law estab- 

MiLLEs; << lished, and all things therein contained, and also the 
R.V.Carroll. 

^^ Act of Parliament in Scotland, intituled an Act for 

" securing the Protestant religion and Presbyterian church 
<( government, shall at all times be, and shall for ever be 
^^ held and adjudged to be essential and fundamental parts 
^^ of the said Act of Union, and that the said articles of 
^^ Union, and these two Acts, are thereby ordained to be 
'^ and continue in all times coming the complete and 
^^ entire union of the two kingdoms of England and 
^^ Scotland ;** but I do not think tliis can be properly 
construed to mean that the Presbyterian Church govern- 
ment of Scotland shall become also, and to the same extent, 
the Church government of England, any more than that 
the Episcopal Church government of England shall become 
and be admitted to be the Church government of Scotland. 
It can at most only mean that the Episcopal Church 
government of England shall be admitted to be the Epis- 
copal Church government of Scotland for Episcopalians, 
and that the Presbyterian Church government of Scotland 
shall be the Presbyterian Church government in England 
for Presbyterians. And as to the Union of Great Britain 
and Ireland, the statute 39 and 40 Geo. III. c. 67, pro- 
vides by the third Article, " that the Churches of England 
" and Ireland be united into one Protestant Episcopal 
^^ Church, to be called the united Church of England and 
" Ireland, and that the doctrine, worship, discipline and 
<< government of the said united church, shall be and 
** remain in full force for ever as the same are now by law 
^^ established for the Church of England, and that the 
" continuance and preservation of the said united Church, 
^^ as the Established Church of England and Ireland, shall 
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" be deemed and taken to be an essential and fundamental ^B^2. 

" part of the Union ; and that in like manner the doctrine, Rboina 

" discipline, and ffovernment of the Church of Scotland Milles ; 

\ R.r. Carroll. 

^^ shall remain and be preserved as the same are now 

" established by law, and by the Acts for the union of the 
" two kingdoms of England and Scotland." Now this 
cannot, as I conceive, be construed to mean that the doc- 
trine, discipb'ne, and worship of the Episcopal Church shall 
become ako the doctrine, discipline, and worship of the 
Presbyterian Church, nor on the other hand that the doc- 
trine, discipline, and worship of the Presbyterian Church 
shall become also that of the Episcopal Church. It could 
only mean, at most, that the one mode of doctrine, disci- 
pline, and worship shall remain and be the doctrine, disci- 
pline, and worship of the Episcopal Church, and the other 
remain and be the doctrine, discipline, and worship of the 
Presbyterian Church. And upon this there may be 
good ground for holding (though it is not now necessary 
to give an opinion upon it) that the solemnization of 
marriage according to the form of the Presbyterian 
Church, would be valid as to Presbyterians, both in 
England and Ireland ; but it could never, as I conceive, 
be held (at least, I am satisfied, that these statutes have 
never yet been supposed to imply) that the Presbyterian 
manner of solemnizing marriage should be a valid mode 
between Episcopalians in England and Ireland. 

The statute 41 Geo. III. c. 63, has also been referred 
to as creating or acknowledging (if not declaring) a legal 
parity of ordination between the Presbyterian and Episco- 
palian Churches. This has been deduced, first, from the 
recital of the expediency of removing doubts respecting the 
eligibility of persons in holy orders to sit in the House of 
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18^2. Commons, and secondly, from the enactment that no 

Regina person having been ordained to the office of a priest or 

MiLLEs; deacon, (that ordination meanine^ of course Episcopal ordi- 
R.v.CAaBOLL. ^ ^ ^ ^ ^ ® r r 

nation,) or being a minister of the Church of Scotland, 

shall be capable of being elected to serve in Parliament as 
a member of the House of Commons. And this statute 
certainly does exhibit a clear and just sense of the parity 
of the two classes of persons in orders, the one in Scotland 
and the other in England, and a just assimilation of the 
two kinds of order, for the purposes of that Act, and for 
these therefore it must be taken as having put the Presby- 
terian orders on the same footing with Episcopalian orders, 
as being ^^ these purposes within the same reason. But 
this cannot, I think, be justly considered as having ex- 
plained away the sense and meaning of the term " holy 
^^ orders" as applied before and since the making of this 
statute, to the capacity of solemnizing marriages. How- 
ever strong the reasons may be for applying the term 
" holy" to the orders of the Presbyterian Church, and 
however justly the similarity which exists between them 
may have suggested the propriety of making the one of 
equal effect with the other, as far as relates to a capacity for 
becoming members of the House of Commons, it cannot, 
I think, affect the question of the meaning in which the 
term " holy orders" has been used and acted upon in the 
government of the Episcopalian Established Church in 
relation to the solemnization of marriage. 

Two other statutes have been referred to in support of 
this branch of the argument; the one relating to mar- 
riages in India, the other to marriages in Newfoundland. 
I shall confine myself to the act relating to India, the 58 
Geo. III. c. 84, as the observations which I shall find it 
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necessary to make upon it, will be found equally appHca- ^^^' 

ble to the act concerning Newfoundland. It has been Rboina 

observed that our establishments carried to that country Milles ; 

R.V.Carroll. 
not merely the laws of England but those of Great Britain 

also, and that as in England and Scotland the Presbyterians 
were entitled by law to particular privileges or capacities, 
they should be intended to have carried them to India, 
and that therefore this act was passed declaring this prin- 
ciple, and extending to Presbyterians in India the rights 
which they enjoyed in Great Britain. But it strikes me 
(though I am fully aware of the danger of carrying out too 
far the principles deducible by arguments from local sta- 
tutes,) that the proper inference from this statute is not 
only opposed to the view thus expressed, but that it operates 
in a quite contrary direction. If as the law theretofore 
stood, marriages solemnized by Presbyterian ministers 
were considered marriages celebrated by a person in " holy 
orders," and attended with the same effects and conse- 
quences as if solemnized by a person possessing Episcopal 
ordination, there would not seem to have been any neces- 
sity for the statute ; and the subsequent restriction of the 
authority of Presbyterian ministers, in respect of the cele- 
bration of marriage, to cases where one, at least, of the 
parties was a Presbyterian, would have had no foundation 
in reason. And therefore this legislative measure appears 
to me to contain an enactment rather than a declaration, 
and to have operated by giving a limited capacity to their 
ministers which they did not before possess, and not 
by limiting or restraining a legal capacity theretofore 



It is from inferences thus deduced that the court is 
now called upon to affirm the proposition that these 

Y 
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1842. statutes should be carried into effect by adjudging that the 

Reoina term " holy orders" is by law (that is by the canon law 

MiLLEs; as received into and becoming part of the law of the 
R.v.Cabrolu 

Established Episcopal Church) equally applicable to 

Presbyterian and Episcopalian ordination. But it seems 
to me that this can only be effected upon the principle 
contended for by the counsel for the crown who last ad- 
dressed the court, and by whom it was first mentioned, 
viz. : that the canon law so received into and being the 
law of the Established Church, should now be given an 
extended sense. That, in short, the present improved 
habits of thinking and reasoning on the subject of different 
religious persuasions are to be received in the nature of a 
new light by which we should be guided in the exposition 
of a somewhat obscure and antiquated system of law. This 
seems to me a principle that if carried out to its full extent 
would lead (as perhaps it ought, if admitted at all,) to the 
necessity of applying it to every separate congregation of 
Christians. This indeed was the position assumed by the 
counsel who first argued the case for the crown. But as to 
this I can only say that I am not bold enough to act upon 
such a principle of exposition, especially in a criminal case 
in which, if adopted, it must lead to conviction, and that 
too, a conviction assuming a knowledge, by the culprit, of 
the law, not as it was then known, but as it has been since 
his trial for the first time ascertained and declared. So 
that giving, as I do, the utmost credit to the parity, in 
point of reason and religious sense, between Presby- 
terian and Episcopal ordination, I prefer leaving the 
declaration of its binding legal effect to the discretion of 
the legislature in a new enactment, which may be guarded 
by suitable provisions, to hazarding, by an adjudication, 
the introduction of inconveniences and inconsistencies 
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which could not in such a proceeding be easily or suflS- 1^2, 
ciently guarded against. Reoina 

MiLLES; 

R.t7. Carroll. 
Assuming that I am right in the conclusions at which I 

have arrived upon the points thus far considered, the 

fourth question now arises; whether, previous to the 

statute 26 Geo. II. c. 33, in England, and to the statute 
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1842. I "^^ come to consider the fifth question, namely, 

Regina whether an indictment for bigamy could be sustained 
MiLLEs; against a person so precontracted, who should regularly 
R.«;.Carroll. ^^^ solemnly marry another person, during the lifetime of 
both parties to the first contract, the second marriage not 
being avoided by sentence of divorce. In a moral sense 
the offence would certainly be committed, but it would be a 
strong objection to such an indictment that the first marriage 
could not be a good, valid, and effectual marriage, while the 
second was voidable only, and not void. These consider- 
ations might lead to the conclusion that (according to the 
language of the canonists) the first marriage though good 
in substance was bad in form ; that it was not a perfect or 
complete marriage until solemnization ; and that until then 
it was not (at least in one sense) a marriage ipso facto (that 
is, good until avoided by sentence) ; whereas the second 
marriage would be, ipsofactOj a marriage, because good 
until so avoided. 

Whatever doubts however might arise upon the case 
considered thus far, the sixth question remains to be de- 
termined; and that is, whether supposing (on the one hand) 
that there has not here been a due solemnization of the 
first marriage, and supposing (on the other hand) that be- 
fore the English Marriage Act, and before the 58 Geo. III. 
c. 81, in Ireland, such a contract had the effect of sustaining 
an indictment for bigamy on a subsequent duly solemnized 
marriage with another person, such an indictment could be 
sustained on marriages contracted after these statutes 
respectively ; or, in other words, whether the operation of 
s. 13 of the Marriage Act, which is literally transcribed 
into the 58 Geo. III. c. 81, is or is not to abolish the effect 
of the contract per verba de prcesenti as constituting a 
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marriage in any legal sense. I think it has that effect, 1842. 
because I conceive that in the first place it has abolished Rboina 

V, 

the jurisdiction of the spiritual court to deal with it as a Millks; 

R.V.Carroll. 
marriage, and next, that the words of the clause '' that in 

" no case whatever shall any suit or proceeding be had in 
^^ any ecclesiastical court to compel a celebration of any 
" marriage in facie ecclesicB by reason of any contract of 
" matrimony whatever, whether per verba de prcesenti^ or per 
^^ verba defuturo^^ take away the jurbdiction of the eccle- 
siastical courts to decree a divorce d. vincuh matrimoniiy 
on the ground of a precontract, as well as its jurisdiction 
to decree the solemnization of that precontract. The 
operation of the clause must therefore in my judgment 
be to make a mere contract of matrimony, without so- 
lemnization, wholly ineffectual as a marriage. I am not 
aware thait any express decision has been made upon this 
point, but the view which has been taken of it by text 
writers whose opinions are entitled to respect, supports the 
conclusion that I have arrived at. ( 1 Black. Com. 440, and 
Christian's note p. 435; Rogers* Ecclesiastical Law 
593.) Lord Stowell in DalrympU v. Dalrymple, Dodd, 19, 
appears to have entertained the same view, when he 
expressed himself in these terms, ^^ the Marriage Act 
"swept away the whole subject of irregular marriages, 
" together with all the learning belonging to it, by es- 
" tablishing the necessity of resorting to a public and 
" regular form, without which the relation of husband and 
" wife could not be supported." The opinion of this great 
canonist appears to me to put this question out of all reason- 
able doubt as to the operation of the English Marriage 
Act, and I do not think there is any thing to warrrant a 
sound distinction between that act and the Irish statute of 
the 58 G. III. c. 81, in this respect. The 8th section of 
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^Q-^2» the English Marriage Act makes void all marriages 

Reoina solemnized from and after the 25th of March, 1754, in any 

MiLLEs ; other place than a church or public chapel, unless by special 
R.D.Carroll. ^ ^ ^ ... 

licence, or that shall be solemnized without publication of 

banns or licence of marriage first had and obtained. The 

terms of this section not extending to marriage contracts not 

solemnized^ the 13 th section was added, which is the one 

that is literally transcribed into the Irish statute 58 G. III., 

and upon which, I think, the operation of rendering all such 

matrimonial contracts ineffectual 05 marriages mainly, if not 

altogether, depends, as well in the English as in the Irish 

statute. 

I cannot therefore see the ground upon which it can 
possibly be held that in Ireland a matrimonial contract 
per verba de prcesenti without solemnization can now be held 
to constitute ** ipsum matrimonium.*' 

Upon these grounds I am therefore of opinion that 
there should in this case be judgment for the prisoner. 
But I may be allowed to express a hope, that in order to 
remove the doubts which the division of opinions in this 
court may strengthen, the principles of the late Marriage 
Act in England may be extended to this country, and the 
law in this respect may be placed on so clear a footing as 
to prevent the recurrence of cases which, like the present, 
cannot fail to produce discontents and consequences inju- 
rious to morality, and dangerous to the best interests of 
society. 
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Pennefather, C. J. — In the case of the Queen v. Carroll, ^^42. 

which is the only one of the two cases now before the Regina 

court which I have heard argued, my judgment entirely Millkb; 

R.v.Cabroll. 
concurs with that just pronounced by my brother Burton, 

and my opinion is, that the prisoner here ought to be 
acquitted ; — the offence with which he is charged, viz : 
of having married one woman during a subsisting mar- 
riage with another, not having been brought home to him. 

This case turns upon positive law. It is not one in 
which we are allowed to indulge in abstract reasoning, or 
in exercise of the imagination ; it is no matter of inclina- 
tion or of feeling ; it is simply a question of law, and if 
the law appears unjust or harsh, though that may well 
form a reason for legislative interference, it can in no 
manner influence our judgments, for we sit here to interpret 
and administer, not to alter or amend the laws. The whole 
question turns upon the meaning of the words " being 
" married." These are the words used in the late statute 
constituting the offence of bigamy, as they are also the 
words of the statute of James. This offence was once 
capital, and punishable with death ; it is still a felony, and 
it appears to me that to convict a prisoner on this serious 
charge, the case should be reasonably free from doubt. 
So far from this, it seems to me that there can be but very 
little doubt that the offence here has not been legally 
established. The words of the statute " being married," 
are interpreted in a book of imquestionable authority, and 
are said by Lord Coke, in 3 Inst. 88, to extend to a 
" marriage de facto, or voidable by reason of precontract, 
" consanguinity, affinity, or the like, for it is a marriage 
" in judgment of la\t until it be avoided." But the 
voidable marriage here alluded to does not mean an im- 
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^ '^^' . perfect marriage— it relates to a marriage which is good 
Regina ^ntil avoided, and one of the grounds of avoidance is stated 

R.y'cA^'RROLL. ^^ ^^ precontract. Now this appears to be inconsistent 
with the idea of an actual previous marriage. If it is a 
precontract only, it is not marriage, and though some 
confusion may exist in the use of the term ipmm matrix 
moniumy yet it appears clear that a precontract is not 
synonymous to a pre-marriage ; and a prisoner is not to be 
convicted of a felony when there has been no double 
marriage. The same doctrine as laid down by Lord Coke 
is also to be found in Russell on Crimes^ 192, where the 
rule is repeated, that though it is not necessary to prove 
a lawful canonical marriage, yet a marriage in foci, 
whether regular or not, must be shown in order to consti- 
tute bigamy. But whilst all authorities agree on this 
point, I find it no where laid down that a void marriage, 
a mere nullity, is to be taken to constitute bigamy, and to 
amount to the perpetration of felony. In Hale's P. C. 
693, and 1 East P. C. 466, a void marriage is declared to be 
insufficient for this purpose, and a case is given in which 
it was so held. In the present case, therefore, if the first 
marriage be a mere nullity, the consequence is that it 
cannot form a constituent part of an indictment for 
bigamy. 

What are the facts in this case ? [Here his Lordship 
read the special verdict and continued.] Now I must first 
observe, that I have some difficulty in determining whether 
the court has before it sufficient legal information to enable 
it to say what the form of marriage is in the Presbyterian 
Church. The Church of England is by law the church of 
this kingdom, and its forms and ceremonies are established 
with it, and this court is bound to notice them as part of 
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the law of the land ; but where is the law that defines the , ^^^' ^ 
rites and ceremonies of the Presbyterian Church ? Such ^^^vxa 
a law exists in Scotland, in the Act of Union, but where Milc^ss; 

Mk% V. v/ABROLLt 

is it to be found here ? And if the special verdict is silent 
in this particular, what means has the court of forming a 
judgment whether this marriage is valid, even according to 
the rites and ceremonies of the Presbyterian Church ? It 
may also be remarked that the special verdict states, that 
the Presbyterian minister who performed this ceremony, 
resigned his charge about ten years ago. It is therefore 
plfidn, that he had no congregation at the period when he 
solemnized this marriage. Presbyterian orders are not in- 
delible, and though by resigning his charge, he did not 
consider himself to have ceased from being a Presbyterian 
minister, yet it is found that since his resignation he has 
done no duty but marry and baptize, (which a layman may 
do,) and preach in private houses. Who can tell whether 
he ought still to consider himself a minister ? Where are 
the laws by which he is bound ? To what censure is he 
liable ? He has attended no synod or presbytery for nine 
years, nor received salary or regium donum. If we are to 
take the " Rules and Constitution of the Presbyterian 
Church," contained in a book handed up to us during the 
argument, as authentic and in force, this marriage is in 
violation of every law and usage of that church. The 
minister here had no congregation, and the two persons 
married were both members of the Church of England ; 
yet, at p. 37 of that Book, s. 17, title " Marriage," it is 
laid down, that " no minister can celebrate marriage, who 
" has not a congregation," and subsequently that, (with 
certain exceptions,) one of the parties at least must belong 
to his congregation ; thus plainly contemplating that both 
parties should be Presbyterians, and limiting the rights of 
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1842. ministers, in the celebration of marriages, to cases where 

Reoina Qne of the persons is a member of his congregation. But 

MiLLEs; however opposed this marria&:e may appear to the rules 
R.v.Cabroll. , .,.,,, J fr 

contained in this book, the court cannot be thus influenced 

in its judgment ; for we cannot acknowledge the authority 
of these rules, and are ignorant how far they may be 
received by the Presbyterians, who, it is well known, are 
divided amongst each other upon many points of discipline. 
Thus, though I were even at liberty to say that the law 
acknowledged generally the validity of Presbyterian ordi- 
nation, I could only view this ceremony as an alleged 
marriage, not being provided with means of judging of its 
regularity. But although I might, under these circum-* 
stances, omit any further discussion upon this part of the 
subject, yet the question of Presbyterian ordination is one 
of such very general importance and interest, and has called 
forth upon the present occasion so much learning and 
ability, that I should be sorry to withhold my opinion upon 
it The point to be considered is, whether, assuming the 
presence of a clergyman in holy orders to be necessary for 
the valid solemnization of a marriage, an ordained minister 
of the Presbyterian Church can be esteemed sufficient to 
satisfy the law in this behalf. In my humble judgment, 
no marriage can be celebrated according to law between 
members of the Established Church of Great Britain and 
Ireland, unless by a person episcopally ordained ; and if I 
am right in this, the necessary consequence is, that a cere- 
mony purporting to be celebrated between such persons by 
a Presbyterian minister is not valid, nor such as is required 
by law. The question now is not whether there is or is 
not solemnity in the form of Presbyterian ordination, or 
whether equal solemnity should not give ministers of that 
church equal rights with those of the Establishment. We 
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do not sit here to reform the law, but to expound it, and ^ ^^^* . 

the first step towards obtaining an alteration of the Regina 

law, where any is required, is clearly to understand its _ Millbs; 

\ ^ ^ ^ » J R.w.Caeroll. 

provisions. 

It seems conceded that in England and Ireland, before the 
reformation, episcopal ordination was the only mode of 
entering into the ministry of the church. I should say 
that the change which took place at that period was not so 
much the substitution of one religion for another, as the 
alteration of that religion in some particulars. Previously to 
that time the church of England was Episcopalian — from 
Bishops alone were orders derived, and whether they were 
or were not assisted in the ceremony of ordination by 
Presbyters is a matter of no consequence, as the one 
important part was the imposition of hands by the Bishop, 
without which the ceremony could not be valid. When 
the reformation took place in England, therefore, it is to 
be assumed that this form was retained in conjunction with 
all others not expressly altered ; and that Protestant was 
substituted for Romish episcopal ordination. Accordingly, 
in 2 Burn's Ecclesiastical Law, 192, 8th Ed., a Dissenter 
" having holy orders," with reference to the Toleration Act, 
is defined as having received episcopal ordination, while 
a Dissenter having "pretended holy orders,'* is described 
as having his orders conferred by some form, other than 
episcopal ordination, acknowledged by Protestant dissenters. 
A dissenter might possibly happen to have been episcopally 
ordained, but still there are but two descriptions of orders — 
holy orders, and pretended holy orders ; the one confined 
to Episcopalians, the other different from the first, and 
adopted by Protestant dissenters. That the law after the 
reformation upon these subjects was considered to be as 
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1842. near as possible a continuanee of the old order of things, 

Rbgina appears from Co. Litt. 95 b., where, eommenting on these 

MiLLEs; words in the first part of s. 135, "they which hold in 
R. V.Carroll. 

" frankalmoyne are bound of right before God to make 

" orisons, prayers, masses, and other divine services," 
Lord Coke observes, " Since Littleton wrote, the Lyturgye 
" or Booke of Common Prayer and of celebrating divine 
" service is altered, and such prayers and divine services 
" shall be said and celebrated as now is authorized." In 
the same manner I think that Protestant ordination 
was then substituted for Romish ordination. Lord Coke 
then adds, " and if a tenant says the service as now is 
" authorized, it su£Sceth." How is aPresbyterian to perform 
this ? He knows no Liturgy, and it cannot be said that the 
selection of prayers made by one Presbyterian or another 
is a valid substitute for masses. When new forms of wor- 
ship were substituted for those formerly in use, they be- 
came equivalent to the old in their legal effect and opera- 
tion. And it is upon the same principle, that if a Roman 
Catholic Priest were to conform to our Church, he would 
be admitted into the ministry without fresh ordination, be- 
cause the one church is a continuation of the other in a 
reformed state. But it is otherwise in the case of dissen- 
ters. The Church of England does not recognize these 
orders, nor indeed could she do so by law. Uniformity in 
discipline and worship is treated by our law as a virtue, 
and a thing to be commended. It is thus spoken of in the 
preamble to the 17 & 18 C. II. c. 6; "nothing conduceth 
" more to the honour of God, the settling the peace of the 
" nation, or the advancement of religion, than an universal 
" agreement in the public worship of Almighty God." 
Non-conformity, on the other hand, is treated in the nature 
of a crime, whether evidenced by persons absenting them- 
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selves from church, or not adopting its forms and cere- 1642. 

T 

monies ; and at one period penalties were imposed upon all Rboina 

who thus offended ; 4 Black. 52, 3. How, therefore, can Milles ; 

R.V.Carroll. 
these persons, whom the law considered as acting criminally, 

be taken to possess orders which that same law recognizes 
as leg^ ? That dissent was not recognized before the re- 
formation is clear, from the case of R. v. Lartrood, where 
the second opinion expressed by the judges, is to the fol- 
lowing effect : — " They all agreed that the Act 1 W. & M., 
^^ which indulges dissenters, is a private act, and therefore 
" the court could not take notice of it without pleading, 
" and they were of opinion that it was a private act, be- 
^^ cause, time out of mind, &c., there was a discipline 
" established in the Church of England, which all persons 
" were obliged to observe by the canon law before the 
^^ reformation; Lintooodj 8; and, since the reformation, by 
<^ the Statutes Ed. VI. and 1 Eliz., so that the law took 
^^ no notice of any such persons as dissenters before this act." 
And although this is not now the case, and in other respects 
the authority of 22. v. Larwood is opposed to Evans v. 
Harrison, Wilm. 160, yet I do not consider the reasoning 
of that passage to be overruled. 

It has been suggested in the course of this argument, 
that one of the articles in our church (the twenty-third) is 
so general in its terms, as to embrace Protestants of every 
denomination, members of foreign churches, and non 
conformists. But I cannot understand the article thus. It 
is in these words : ^^ It is not lawful for any man to take 
" upon him the office of public preaching, or minister- 
" ing the sacraments in the congregation, before he be 
" lawfully called and sent to execute the same. And those 
" we ought to judge lawfully called and sent, which be 
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1842. " chosen and called to this work by men who have public 

BxoDiA « authority given unto them in the congregation, to call 

MiLLBs ; " and send ministers into the Lord s vineyard.'* Who are 
R.V.Carroll. 

these persons having public authority? The Bishops 

alone, as appears by the 36th Article " Of Consecration of 
" Bishops and Ministers.'* It says, " The Book of Conse- 
^^ cration of Archbishops and Bishops, and ordering of 
" Priests and Deacons, lately set forth in the time of 
" Edward the Sixth, and confirmed at the same time by 
** the authority of Parliament, doth contain all things 
** necessary to such consecration and ordering ; neither 
^^ hath it anything that of itself is superstitious or ungodly. 
" And therefore, whosoever are consecrated or ordered 
" according to the rites of that book, since the second year 
" of the aforenamed King Edward unto this time, or here- 
" after shall be consecrated or ordered according to the 
" same rites, we decree all such to be rightly, orderly, and 
" lawfully consecrated and ordered." What are the ntohere 
referred to ? The answer is given by the Act of Uniformity; 
" to the intent that we his Majesty's subjects in the Church 
" of Ireland hold the same conformity of common prayers, 
^^ and administration of the Sacraments, and the other rites 
" and ceremonies of the church, according to the use of 
" the Church of England, together with the Psalter or 
'^ Psalms of David, and the form and manner of making 
" and ordaining, or consecrating Bishops, Priests, and 
" Deacons, as agreed to by both houses of Convocation." It 
then provides that the said book of Common Prayer, to 
that act annexed, shall be used in all places of public wor- 
ship. And that no mistake may exist as to the obligations 
imposed by the church and the law as to ordination, the 
8th section provides and enacts, "that after the 26th 
" September, 1667, no person who now is incumbent. 
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" or in possession of any parsonage, vicarage, or benefice, ^ ^^ ^' 

" who is not already in orders by episcopal ordination, or Reoina 

" shall not before the 29th September, be ordained priest Milles ; 

'^ '^ R. v.Cabroll. 

" or deacon, according to the form of episcopal ordination, 

" shall hold or enjoy the said parsonage, vicarage, or bene- 
^^ fice, or other ecclesiastical promotion within this king- 
^^ dom of Ireland, but shall be utterly disabled, and ipso 
^^ facto deprived of the same, and all his ecclesiastical pro- 
" motion is to be void, as if he were actually dead." Now, 
how is it possible to conceive that the Presbyterian clergy- 
man could range himself within the limits of this clause ? 
Yet, this is the law of the land, except as £Gur as it has been 
relaxed by particular acts, which it will be seen have all 
defined the exact length to which they were to extend. 
Then the 9th section, ^' no person shall be capable to be 
^^ admitted to any parsonage, &c., or shall presume to con- 
^* secrate the holy Sacrament of the Lord's supper, before 
^^ such time as he shall be ordained priest according to the 
^^ form and manner in and by the same book prescribed, 
^* unless he have previously been made priest by episcopal 
" ordination." There is also another instance in which the 
law on this subject is very precisely laid down, and in my 
judgment must rule this case. It is contained in the pre- 
face to the form of ordination service, and is as follows : 
^^ And therefore to the intent, that these orders may be 
" continued and reverently used and esteemed in the 
^' United Church of England and Ireland; no man shall 
" be accounted or taken to be a lawful Bishop, Priest, or 
" Deacon, in the United Church of England and Ireland, 
^^ or suffered to execute any of the said functions, unless 
^^he be called, tried, examined and admitted thereunto, 
^^ according to the form hereafter following, or hath had 
" formerly episcopal consecration or ordination." The 
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^8^2. ceremony is laid down in the Rubric, and commences by 

Regina ^ijg Archdeacon or his deputy presenting the candidates to 

MiLLEs ; the Bishop, concluding by the Bishop's laying his hands on 
R. v. Carroll. 

each of them. It may be allowed to the Presbyters to 

perform this ceremony together with'the Bishop, but it is 
imperative that it should be executed by him. Now this 
pre&ce is part of the statute law of this country to this 
hour, except as £eu* as relaxations and tolerations have been 
introduced in favour of dissenters, and here is an express 
enactment^ that no man shall be accounted Bishop, Priest, 
or Deacon, unless ordained according to the prescribed 
form. Here is a positive existing statute binding diis 
question, and resisting by its own operation the recogni- 
tion of persons who, however holy and virtuous, have not 
complied with the law in these particulars. The Rubric 
also is declared by Sir John NichoU in Kemp v. Wtckesy to 
be part of the law of the land. 

It appears almost superfluous after such strong and 
express authorities to refer to the works of individuals for 
additional testimony to the principle of the law on this 
subject. The law requires it not, and gains nothing by 
it ; but that there may be no mistake as to the view of 
eminent Theologians, whose works have been quoted in 
the course of the argument, I will extract a short passage 
from Hooker's Ecclesiastical Polity, to show what he 
considered the rule to be on this subject. At p. 255, 
he says : " Now a part of the pre-eminence which Bishops 
" had in their power of order, was that by them only such 
" were consecrated." Again, " The power of ordaining 
" both Deacons and Presbyters, the power to give the 
** power of orders to others, this also hath been always 
" peculiar to Bishops. There are which hold that, between 
" a Bishop and a Presbyter, touching power of order, there 
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" is no difference. The reason of which conceit is, for 

^^ that they see Presbyters, no less than Bishops, authorized 

" to offer up the prayers of the church, to preach the Milles; 

, . . , R.».Cabboll. 

^^ gospels, baptize, to administer the holy Eucharist; but 

^^ they considered not withal, as they should, that the 
" Presbyter's authority to do such things is derived from 
^^ the Bishop who doth ordain him thereunto, so that even 
** in these things which are conunon to them both, yet the 
" power of the one is, as it were, a certain light borrowed 
" from the other's lamp." Numerous other passages frilly 
as strong, as direct, and as clear, are to be found through- 
out this work. In Wheatly on the Common Prayer the 
same doctrine is laid down, pp. 93, 94, & 98 ; also in 
Gibson's Cod. 99 ; and Palmer's Orig. Liturg. pp. 249 — 
300. But I forbear to quote from these authors, both 
that I may not occupy too much of the public time, and 
also because it is not on the opinion of these writers, 
however learned, that the authority of episcopal ordination 
can, at this time, be presumed to rest. It stands on the 
statute law of the kingdom. It is true that as this law 
introduced the rights and ceremonies of the church of 
England, and amongst these the right of ordination, so 
it might alter them as it thought proper. The Act of 
Uniformity, as it first passed, was binding upon all the 
King's subjects, and at that time no such persons as 
Dissenters were recognized. This is evident from the 
case of R. v. Larwoody before cited. But it may be said 
that subsequent enactments relieved its strictness in many 
respects, and amongst others in that of ordination. Let 
us examine the acts which bear upon the subject. The 
first is the Toleration act of the 6 Geo. I. c. 5. It was 
passed in 1732, and defined generally the privileges of 
Dissenters. It recited that granting some ease and in* 

z 
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1842. dulgence to Protestant Dissenters in the exercise of their 

Keoina religion, would be a means of uniting the King's subjects, 

MiLLcs ; and provided that a clause in the Act of 2 Eliz. which re- 
R. u.Carroix. 

quired all persons to go to church, under a penalty, should 

not extend to Protestant Dissenters taking the oaths 
therein prescribed. So that none of the benefits of that act 
were to extend to any but those who took the oaths. The 
8th sec. provided that no person being a Protestant Dissenter 
from the church of Ireland, in holy orders, or pretended 
holy orders, or any preacher or teacher of any congrega- 
tion of Dissenting Protestants, who should subscribe to cct- 
tain of the articles, make the declaration, and take the oaths 
there mentioned, should be liable to the penalty imposed by 
the Act of Uniformity. I have already mentioned that 
the phrase " Protestant Dissenter in holy orders," did not 
recognize Presbyterian ministers as in holy orders, but, as 
is said by Burn, referred to ministers of the church of 
England, who having been once in episcopal orders, 
afterwards became Dissenters. There is nothing in this 
section rendering the term "holy orders" applicable to 
any but episcopalian churchmen. Then again, s. 10, re- 
citing that whereas some Dissenting Protestants scrupled 
about the baptizing of infants, provided that every person 
in pretended holy orders, or pretending to holy orders, or 
any preacher or teacher who should subscribe to the articles 
before mentioned, except that relating to baptism, and take 
the same oaths and declaration, should enjoy all the privi- 
leges, benefits, and advantages, which any other Dissenting 
minister might have or enjoy by virtue of that act. No 
distinction is there taken between a Presbyterian and 
any other Dissenter. They are all entitled to equal 
privileges, which amount to no more than exemption from 
certain penalties, but the Act leaves untouched the pro- 
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visions of the Act of Uniformity, and gives no reason for 18^2- 

assuming that the law ever recognized any orders but Reoina 

those episcopally confirmed ; and it lies upon those who Milles ; 

R. V.Carroll* 
claim a right to execute a calling to which episcopal 

ordination alone gives a title, to show how they are taken 

out of the operation of the Act of Uniformity which 

forms the general law of this country. 

I do not apprehend that by reason of any thing 
statutable in the Union with England, of Scotland, or of 
Ireland, any extra privilege was given to the Presbyterians 
of Ireland, or any right which they did not possess 
before, to be considered as ministers in holy orders. On 
the occasion of the union with Scotland, commissioners 
were appointed by both nations, and the integrity of the 
respective national churches was preserved with scrupulous 
care on both sides. But whatever may be the privileges 
which are thereby attached to ministers of the Presbyterian 
Church in Scotland, the question with which we are 
now to deal is as to the rights of a Presbyterian minister 
in Ireland. And we are, moreover, justified in thus 
considering the minister who performed the ceremony of 
marriage in the present case, as the special verdict has 
not found him to be a member of the Church of Scotland. 
By the articles of Union between Great Britain and Ireland 
it is manifest that the same care was taken, as in the case 
of the Union with Scotland, to prevent any interference 
with the existing rights of the united Church of England 
and Ireland, and that most careful language was used 
to preserve them. By the Fifth Article it is provided — 
" That the Churches of England and Ireland, as now by 
" law established, be united into one Protestant Episcopal 
" Church, to be called the United Church of England 
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'0^2. « and Ireland ; that the doctrine, worship, disciplme and 

Reoina a government of the said united church, shall be and 

MiLLEs ; « remain the same as already established for the Church 
R.V.Carroll. ^ 

^^ of England, and that its continuance as the established 

*^ Church of England and Ireland shall be an essential 
'^ and fundamental part of the union ; and that the Church 
^^ of Scotland shall continue as established by law and 
" the Scotch Union." This act was passed in the year 
1800. And what was then the discipline and government 
of the church which it was thereby agreed to preserve 
inviolate? Was it not the same as declared by the 
Act of Uniformity, except as far as that act had been 
altered by subsequent statutes ? I apprehend that a few 
well defined and strictly limited relaxations are the only 
changes that the legislature has made upon this statute, 
and I do not understand the argument of the counsel for 
the crown who contends that the action of liberal feeling 
must be taken to have altered the law in this respect. 
Can it have any effect in opposition to the express words of 
the Act of Union ? My brother Burton has truly said 
that when we have an absolute and unquestioned law, 
well known and recognized, and easily understood, it is a 
dangerous thing to alter it by implication, or in any other 
manner than by an express legislative provision. We are 
not to be guided in our determination of the law, by any 
considerations of expediency or policy. We may be of 
opinion that an alteration of the law in some respects 
would be wise and prudent, and in unison with the spirit 
of the age, but we are not to interpret the law as if that 
alteration had actually taken place, more especially when 
we are called upon to pronounce on the positive written 
statute law of the realm. Therefore it is that the argu- 
ments on behalf of the Presbyterian community in Ireland 
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drawn from the recognition of that church in Scotland, ^S 4 2. ^ 

which were so strongly put by my brothers Perrin and Regina 

Crampton have no weiffht with me. I cannot allow Milles; 

'^ ^ ° ^ ^ ^ R.o.Carroli.. 

them to prevail against the authority of positive law. 

And this is also my reply to the arguments derived from 

the Acts passed with regard to marriages in British India 

and Newfoundland, which, I may say at the same time, 

might afford proofs as strong in support of one position 

as of the other. But it is unnecessary to go minutely into 

these provisions, as they were plainly not intended to 

make any alteration in the law of this country, and as I 

have before remarked something more than inference is 

necessary to repeal positive enactments. Upon these 

grounds it appears to me that the law of Ireland does 

not recognize Presbyterian orders, because they are not 

episcopal, and not such as are required by the Act of 

Union to be preserved inviolate. 

This brings me to the consideration of another question 
in this case, viz. — If the ceremony here cannot be con- 
sidered to have validity as a marriage solenmized by a 
person in holy orders, whether it is or is not binding and 
effectual as a marriage contract, carrying with it the rights 
and obligations of that state, and rendering the person 
liable to be indicted for bigamy who marries a second 
time during the life of the party with whom the first 
contract was made ? 

Whatever may be the law of other countries, or the law 
of Scotland, on this point, I think it is clear that by the 
common law of England and Ireland a religious ceremony 
was necessary to the validity of marriage; and though 
before the passing of the Marriage Act in England, and of 
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, ^^^' ^ the 58 Geo. III. c. 84, s. 3, here, a contract of marriage 

Rbgina might have been rendered available by proceedings to 

Mn.LE8; enforce it, yet it was never held to constitute absolute 
R.V.Carroll. 

marriage, without the intervention of a priest. I shall 
presently show how far this has been required in England, 
but it may not be improper first to remark that from the 
earliest times marriage has been a religious ceremony in 
the Christian Church, for the due celebration of which the 
presence of a priest was uniformly held to be necessary. 
For if it appears that this has been the rule in almost every 
part of the Continent of Europe, it will strengthen the 
reasoning by which it is to be shown as the marriage law 
of England. And I think it a great mistake to say that 
according to the canon law nothing further than a contract 
was ever contemplated. I think the authorities are most 
abundant and convincing to show that at all times and in 
all countries a religious celebration was required. I should 
not deem it necessary to enter at any length into this part 
of the subject, but out of respect to my brother PerriUy 
who differs from the rest of the court upon this part of the 
case. Nor in stating the authorities and reasonings that 
have determined my judgment shall I cite at length the 
passages which bear upon this part of the subject ; they 
have been fully laid before the court in the speeches of the 
learned counsel who appeared for the prisoner, and it will 
therefore be more convenient to state the positions which 
I think they establish, referring to the parts of the work 
where the particulars will be found. The earliest autho- 
rity is that of Pope Evaristus, who lived about the year of 
our Lord 1 10, and whose letter to the African Bishops on 
this subject is to be found in Ayliffe's Parergon, 364. 
Next in Martene de Antiquis Ecclesise Ritibus, Lib. L c. 
9, act 5, p. 127, we find a collection of old marriage rituals 
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in several churches on the continent from the eighth to the 1842. 
thirteenth century. And in one which is supposed to Regina 

have been written about the year 700, the form of cere- Milles ; 

R.u. Carroll. 
mony is given, which appears to have been entirely reli- 
gious. In Bingham's Antiquities of the Christian Church, 
Bk. 22, c. 4, pp. 328, 332-3, the author in arguing against 
the opinion of Selden, that marriage was a civil rite only, 
quotes in support of his views the writings of Tertullian, 
St. Ambrose, Ignatius, Gregory Nanzianzen, and the 
Fourth Council of Carthage, from which the practice of 
the church in the earliest ages is seen in a very clear 
light. In s. 3 of the same chapter, Bingham gives the 
law of Charlemagne, issued about the year 780, ordering 
that no marriages should be solemnized otherwise than by 
blessing, with sacerdotal prayers and oblations, — and in 
the Eastern Church Leo Sapiens revived the same ancient 
practice about the year 900. These passages establish 
beyond all doubt the early practice of the Christian 
Church in Asia, Africa, and Europe, to treat marriage as 
a religious ceremony, requiring the presence and inter- 
vention of a priest. 

If this was the custom and the law over the greater part, 
if not the whole, of the Christian world at this early period, 
it affords strong evidence in support of the next position, 
viz, : that it was also the practice in this country during 
the reign of the Anglo Saxon kings. Accordingly, we find 
in Palmer's Origines Liturgicse, c. 7, p. 208, extracts given 
from the rituals of Salisbury and York, which clearly prove 
that at the period when they came into use here, the 
sacerdotal benediction was a necessary ingredient in valid 
marriages. The point of time to which those may be re- 
ferred is not quite certain, but the rituals are undoubtedly 
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1842. of great antiquity ; Bishop Osmond being said to have 
Reoina corrected that of Salisbury in the eleventh century. But 
MiLLEs; the Anglo Saxon laws put all speculation out of the 

R.V.CARBOLL. . , , , . /• . 1 . 1 , 1 

question, and show how mnnitely mistaken those are who 
hold that, by our common law, marriage was a mere civil 
contract. These laws form the best and safest guide 
to our common law, of which they record the prin- 
cipal features ; for we are told by Sir W. Blackstone that 
the maxims of the common law were collected by 
King Alfred into his dome-book, which Edward the con- 
fessor afterwards restored. Much light has been thrown 
upon these laws by the publications which by royal 
authority have lately taken place under the direction of 
the Commissioners of the public records of the king- 
dom. They are entitled ^^ Ancient Laws and Institutes of 
^^ England, enacted under the Anglo Saxon Kings from 
'^ Ethelbert to Canute, with an English translation of the 
" Saxon. 1840." At pp. 108-9 is found one of the laws 
of King Edmund containing nine articles, upon '^ the 
" betrothing a woman." The first seven of these refer 
chiefly to her temporal rights. But the eighth article 
is in these words : — ^' At the nuptials there shall be a 
^^ mass-priest by law ; who shall with God's blessing bind 
" their union to all posterity." Now, what does thb book 
of authority establish ? Not that it was the opinion of A 
or B that it would be expedient or decent to have a priest 
present at the solemnization of marriage ; but a positive 
law enacted by the King, with his royal authority, and 
binding upon all the subjects of the kingdom from that 
time to this. This appears to me decisive on the point of 
law. It is no matter of doubt or opinion. Here is a 
general law passed upon the subject of marriages, and one 
of its provisions is distinctly that the ceremony shall be 
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performed in the presence of a mass-priest But there is ^ ^^^- ^ 
also abundant collateral authority for this position. And R«oina 
the well known ceremony and right of property ad ostium ^q^^^^^^^ 
ecclesicBy which is of the common law, savours much of the 
marriage being also in facie ecclesice. Litt., s. 39, says — 
" Dowment at the Church door, is where a man of full 
" age, seized in fee-simple, who shall be married to a 
" woman, and when he coraeth to the Church door to be 
" married, there, after affiance and troth plighted between 
" them, he endoweth the woman of his whole land, or of 
" the half, or other lesser part thereof." Upon which 
Lord Coke says — " If this dower be made ad ostium castri 
*' sive messuaffii it is not good, but ought to be made ad 
" ostium ecclesicB sive monasteriiJ' Can any one hesitate 
to say that this form of endowment resulted from the 
necessity of marriage being a religious ceremony, to be 
performed in facie ecclesice? Lord Coke then says — " Et 
" sciendum est, quodhcec constitutio fieri debet in facie ecclesice 
^^ et ad ostium ecclesice** In accordance with the law we 
find the practice, so that the law cannot be said to have 
become obsolete, or to have fallen into disuse. In 
Stiernhook, De Jure Sueonum et Gothorum vetustOy a work 
of great authority respecting the laws and customs of the 
northern nations, from whom our Anglo-Saxon ancestors 
sprung, it is said, with regard to marriages, at p. 159 : — 
" Cojyunctio autem tunc a tutore facta est, consecratio vero 
" ab ecclesice ministro : nihil riti fieri potuit nisi prcesente 
" tutore aut qui ejus locum suppleret, absque eo enim si 
" consecrasset sacerdos, gravissimd pcend puniebatur tanquam 
" si ccedein fecisset,** Thus showing that from the earliest 
times the English law was opposed to clandestine mar- 
riages, and required the presence both of guardian and 
priest at the ceremony. It appears that the priest was 
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1842. sometimes induced to solemnize matrimony without the 
Rboina presence of the guardian, and this (which is stated as a 

V. 

M1LLB8; great offence) may explain the case cited by Mr. Brooke 
R. V.Carroll. 

from Cro. Car. 351, Wickham v. Enfield. It has been said 

that this case affords proof that marriage was a promise 

only; but I do not think it supports this view. The 

pleading states it to have been a true marriage; 

and it might have been so, according to Stiernhook, 

though clandestine on account of the absence of the 

guardian. 

The truth of this principle of common law has been in 
later times supported by the authority of Perkins, who 
wrote in the time of Henry VIII., (ss. 194-5, 306,) and 
of Mr. Justice Latorence^ who is supposed to have been 
the author of the book cited to the court under the 
name of the " Woman's Lawyer," published in 1652, 
and referred to as authority in Sheppard's Abridgment, 
title " Marriage ;" and we have further the testimony of 
Swinburne, from whose treatise on Espousals so many 
passages have been read that it is now hardly necessary to 
repeat them. They are to be found at pp. 2, 15, 233 & 
234. But it is not only in the books of these text writers, 
but in judicial authorities of the highest weight, that this 
view of the common law is confirmed. The cases upon 
the subject are collected in Rogers* Eccls. Law, p. 584 to 
587 ; and I shall confine myself to a very brief selection 
from them, and to a very slight notice, as they have been 
already so much dwelt upon in the arguments and the 
judgments. One of them is the case of Weld v. Chamberlain^ 
2 Show. 300, where the validity of a marriage was rested 
upon the fact of words of present contract having been 
repeated after a priest in holy orders. Next there is the 
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authority of Lord HaUs note in Co. Litt. 33, a., where ^ ^84^- ^ 

it is positively laid down that " neither the contract nor Reoi»a 

sentence was a marriafire ;" and this opinion is supported Milles; 

^' ^ . R.i?. Carroll. 

by the case of Bunting v. Lepingwell^ where it was not 

until the contract was ratified by a marriage in facie 

ecclesifB that the issue was pronounced to be legitimate. 

Then there is the case of R. v. Inhabitants of Bathwick^ 

where Lord Tenterden assumed throughout that there was 

a necessity for the presence of a priest at a marriage 

ceremony, and never alluded to the question of its validity 

as a contract. This case was subsequent to that of 

Dalrymple v. DalrympU. So in Lessee Vemer v. Robinson^ 

cited by Mr. Justice Torrens in the case of R. v. Smithy 

2 Cr. & Dix, C. C. 339, where Judge Fletcher expressed 

his dissent from the doctrine of Lord Stowell^ and held 

that a contract per verba de prcBsenti did not constitute 

marriage in Ireland. 

Now, this having been the common law of England, 
evidenced not by tradition or by recorded instances alone, 
but by the actual production of the Saxon law on the 
subject, it follows that it continues still to be in force in 
England, unless expressly altered by Statute law; and 
that if this alteration has not been effected the 
original law remains in force at the present day, 
and the interposition of a priest is necessary to give 
validity to a marriage. And even if it could be shown 
that a difference existed between the common law and the 
canon law in this respect, it could not avail to counteract 
this position, for we have the best authority for saying that 
the canon law could not affect the common law. The 
canon law does not propria vigore bind the laity unless they 
adopt it Lord Hardwicke^ in Middleton v. Crofts^ 3 Atk. 
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18 42. 658, observes : — " If the clergy in convocation could 

Reoina « have altered the common law, the bishops need not have 

MiLLBs ; " applied to the barons ; and though the lords, with one 
R.v.Cabboll. , 

" voice, gave the memorable answer, * Nolumus leges 

" Anglise mutari,' the clergy might have done it in con- 

" vocation by a new Canon." Therefore, though by the 

canon law matrimony might be considered as merely a 

civil contract, non constat that it was so by the common 

law, for we know that upon the subject of bastardy they 

differed widely, and that the barons refused to assimilate 

them when required to do so at the passing of the Statute 

of Merton. 

Whatever be the meaning of ipsum matrimonium as 
applicable to such a contract under the civil or canon law, 
I think it clear that the common law of England did not 
apply the term to such contracts — that they were not 
considered as marriage for any purpose ; but as Sir John 
Nicholl says in EUott v. Grwrr, were treated as a mere 
nullity, and absolutely void. And therefore I cannot hold 
them sufficient to convict a prisoner of felony. Such an 
offender originally had not the benefit of clergy ; he is 
still a felon ; and if any doubt can reasonably be enter- 
tained as to the extent of leffal guilt which he has incurred, 
tenderness to the accused should induce us to give him the 
benefit of it. I think it clear that for many civil purposes, 
such as the legitimacy of children, dower to the wife, 
community of goods, &c., he cannot be considered as 
married ; and I cannot, therefore, pronounce him so in a 
criminal proceeding, the result of which even now would 
be to render him subject to the severe punishment of 
transportation. 
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But it is not even clear that in all cases a contract was ^ l^ ^« 

held ipsum matrimonium by the Ecclesiastical Courts, for Reoina 

if on a plea of ne unques accouple the issue had been sent to Milles ; 

r ^ r ^ R. w.Careoll. 

be tried in the Ecclesiastical Court, it must have decided 
according to the principles of the common law and certified 
ne unques accouple in cases of mere contract. In one pro- 
ceeding this engagement was pronounced no marriage, and 
in another it was adjudged to be ipsum matrimonium. 
This juggle was never introduced into or formed part of 
the common law of England or Ireland. And upon what 
grounds is it that the principles of the common law have 
now been brought into question ? It is because a doubt 
has been thrown upon the state of the law, by the expres- 
sions which fell from Sir William Scott in Dalrymple v. 
Dalrymple. No man can entertain a higher respect or 
admiration for that eminent judge than I do, and no man 
can feel more disposed to attach weight and importance to 
all his opinions ; but I cannot help stating my conviction 
to be that the position he laid down in this case was not 
sufficiently considered. I think the arguments used in the 
present case have clearly demonstrated it to be unsound. 
In Scotland the law may be as Lord Stowell stated, but we 
have the strongest authority to show that it never was, and 
never was considered to be, the common law of England. 
The cases upon which Lord Stowell relied are those of 
Bunting v. Lepingivell; Jesson v. Collins \ and Wigmore^s 
Case. The first, as I have before stated, appears to me in 
no manner to establish the position that a contract is 
viewed in the same light by the law of England and by 
the canon law. And the two other cases were undoubtedly 
decided upon principles of canon law; and justly so, as the 
object of each was to stay proceedings in the Ecclesiastical 
Court, and a prohibition was in both cases refused, because 
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>8^2. it was held that that court had jurisdiction in cases of con- 
Rbgina tract. The subsequent cases of R. v. Inhab. of Brampton^ 
MiLLBs; and Laioury. TeesdaUj cannot, I think, have application to 

R.O.CARBOLL. 

the present point, as in both, the ceremony of marriage 
was performed by a priest. Upon the whole I can enter- 
tain no doubt of the truth of the principle laid down by 
Sir Edward Simpson in Scrimshire v. Scrimshirey that by 
the law of this country, any ceremony of marriage un- 
sanctioned by the presence of a priest can be considered 
only in the light of a contract. 

I shall now briefly glance at some of the statutes of this 
country which appear to me to support this rule of law. 
The 33 Henry VIII. c. 6, entituled " an Act for Mar- 
riages," enacts that marriages being contracted and so- 
lemnized in face of the church, and consummated with 
bodily knowledge, shall be deemed good and indis- 
soluble, notwithstanding any pre-contract of marriage 
not consummate with bodily knowledge. This statute 
legalizes the marriage, notwithstanding the pre-contract, 
and if according to the argument which has been em- 
ployed, that contract was in itself legal matrimony, 
there might have been since the passing of this statute, 
two valid marriages legally subsisting at one time. In the 
confusion which existed at the period of the great rebellion, 
marriages were directed by certain ordinances to be cele- 
brated by justices of the peace, but at the Restoration it 
was deemed necessary to pass the 17 and 18 Car. 11. c. 3, 
to confirm them "as if had according to the rites established 
" or used in the Church of Ireland." Now, if marriage 
contracts had then possessed the force of matrimony, what 
could have been the necessity for legalizing these mar- 
riages ? They were clearly good contracts, and if the sta- 
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tute proves anything, it must be that they were not valid ^ 1^42. 

as marriages. Then by the 12 Geo. I. c. 3, s. 4, it was Rbgina 

provided that no pre-contract not consummated should be Milles; 
'^ '^ ^ ^ R.v.Carboix. 

enforced against a marriage with consummation. Where 

would have been the necessity for enforcing matrimony in 
such cases, if the contract had been considered of equal 
efficacy? By the II Geo. II. c. 10, which recited that 
several Protestants dissenting from the Church of Ireland 
as established, scrupled to be married according to the form 
of matrimony prescribed by the said Church, it was pro- 
vided that dissenters entering into matrimonial contracts 
before their own ministers should not be prosecuted by the 
Ecclesiastical Courts, &c., provided they and their minis- 
ters had taken the oaths and subscribed the declaration 
prescribed by the 6 Geo. I. c. 5. All this legislation and 
more which is to be found on the statute-book, but which, 
after the lengthened discussion which this case has under- 
gone, I do not feel it necessary to dwell upon, is totally 
inconsistent with the notion of a contract being sufficient 
to constitute matrimony, and would, if this principle were 
true, have been completely inoperative and absurd. 

I therefore am of opinion that, from the earliest period 
of our history, the presence of a priest at the celebration of 
marriage, was required by law to give it validity ; and I 
think that the authority of all ancient text writers, the 
result of the large majority of decided cases, and the 
natural inference fipom the legislative measures of this 
kingdom prove beyond dispute, that this law has been 
held to be in force, and has been acted on up to a very 
late period; and that it is only since the judgment given 
by Sir William Scott in Dalrymple v. Dalrymple^ that this 
rule of law has ever been doubted. I think that the 
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t^2, opinion expressed on that occasion was hastily expressed, and 

Reguta jg Qo^ founded on law, and that the rule remains unchanged 

Muxes ; which reqaires the presence of a priest at the celebration 
R.p.Cabboix. ^^ '^ "^ ^ ^ 

of all marriages. I am further of opinion that this priest 

must be episcopally ordained. I think the court is bound 

to hold this according to the express and positive statute 

laws of this realm, and I am of opinion, that though the 

strictness of the law in refusing to acknowledge any orders 

but those episcopally conferred may have been, and has 

been, relaxed in certain cases, and to a certain extent, yet 

it has not been modified or altered as far as it relates to 

marriage in this country, and therefore that it is here still 

binding upon the court. 

Upon these grounds, I am of opinion, that the marriage 
in the present case is not such as will suffice to convict 
the prisoner of bigamy, and that he is, therefore, entitled 
to judgment. 



Perrin, J. afterwards stated that as it was of im- 
portance that the questions raised in these cases should 
be finally determined, he would, pro forma, withdraw his 
judgment, in order that the decision of the House of 
Lords might be obtained upon them on a Writ of Error. 
There was therefore 

Judgment for the prisoner(a). 



(a) For the decision of the twelve Judges in Regina v. Smithy see 
postp Appendix y i. 
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CASES DECIDED BY THE TWELVE JUDGES, 

IN THE 

QUEEN'S BENCH CHAMBER. 



THE QUEEN v. SAMUEL SMITH. 



At the Summer Assizes for the county of Armagh, in To sustain an 

^ t r>, , 1 » t •!• n indictment for 

1841, Samuel Smith was tried upon an indictment for bigamy, it is 

bigamy before Crampton^ J. It appeared that the prisoner to prove That 

was a Protestant of the Established Church, and that in i!i®„^"l°lS: 

]riag6 ivas cei6' 

the year 1831 he was married to Margfaret Smith, who J>rated be- 

•^ ° ' tween the man 

was a Presbyterian; this marriage was celebrated by a (* ^'"^^^^^tant; 
•^ ° •' and the woman 

Presbyterian Minister, according to the rites of the (a Presbyte- 
rian) by a 
Presbyterians. The prisoner, and Margaret Smith, from Presbyterian 
1 . /. 1 . . 1. 1 1 1 •/- Minister, ac- 

the time of this marnage, lived together, as man and wife, cording to the 
- . , rites of the 

tor eight years. Presbyterian 

Church, and 
that this mar- 

In 1839, the prisoner was married, in St. Anne's Church, [^w^^^ by'coha. 

by the parish clergfyman, to Jane Gordon. To the form of ?^*^*^°° ».*^® ^ 
•' * oj ' mtervention of 

this second marriage no objection was made ; but Whiteside^ a Priest in holy 

orders being 

for the prisoner, contended that the prisoner was entitled to necessary to 

■ the validity of 
an acquittal, on the ground that the first marriage was the marriage. 

void, having been celebrated between a Protestant of the 

2a 
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1842. 

r^ — ^ Established Church, and a Presbyterian, not by a Priest 

Regina 

V, in holy orders, but by a Presbyterian Minister. 

Smith. 

Sir Thomas Staphs^ for the crown, contended that by 
the common law the intervention of a Priest in holy orders 
was not essential to the validity of a marriage, and cited 
Dalrymple's case(a). 

The learned Judge overruled the objection, reserving 
the question of law for the twelve Judges. The prisoner 
was found guilty, and sentenced to transportation for seven 
years. 

Ten of the Judges (absentibus Richards^ B., and 
Lefrot/, B.,) having met, it was held by Eight of them, 
(viz. : — Pennefather, C. J., Doherty, C. J. Com. 
Pleas, Brady, C. B., Burton, J., Pennefather, B., 
ToRRENS, J., Crampton, J., and Ball, J.,) that the 
conviction was wrong, upon the ground that the first 
marriage was void, by reason of its not having been 
celebrated by a Priest in holy orders. Foster, B., and 
Perrin, J., held that the conviction was good(i). 



(a) 2 Hagg. Consis. Cas. 82. 
(6) See Regina v. MilleSt and Regina v. Carroll^ ante, 219. 
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Ill 



THE QUEEN v. HORRIGAN. 

lo41« 



June 21. 

At the Spring Assizes for the county of Roscommon, The prisoner 
in 1841, the prisoner was tried before Foster^ B., on the^^lTSSct- 
Mowing indictment :- Z7^'gZ 

ney, and secu- 
rities for 

..^ , ,„ , "The jurors, &c., do say and !°°°f y-^^'^ng- 

" County of Roscommon \ j ' » j ing to R. C. 

to wit. J." present, that Thomas Horrigan, The evidence^ 

/ " late of, &c., labourer, on the 26th sent the pri- 

^ ^ 1 .1 r 1 . soner, his ser- 

" day of October, m the 4tn year of the reign of our vant, to a fair 

" Sovereign Lady Queen Victoria, at, &c., in the county but with no 

" of Roscommon aforesaid, being then and there employed sell them^; that 

"as a servant to WUliam Cage, Esq., and the Rev. ^^ PJ^^JJ^^ 

" Robert Cage, did, by virtue of his employment, then *^ J**® xPi% 

" and there, and whilst he was so employed as aforesaid, ^^ disap- 
peared with 
" receive and take into his possession, certain monies, and the money. 

, , , . . \ , ^^^* <^*>at the 

" certam valuable securities for the payment of money to conviction was 

" a large amount, to wit, to the amount of £27 65., in 

" the name and on the account of the said William Cage, 

" Esq., and the said Rev. Robert Cage, his masters, and 

" the said monies, and securities for the payment of money, 

" then and there firaudulently and feloniously did em- 

" bezzle ; and so the jurors, &c., do say that the said 

" Thomas Horrigan, then and there, in manner and form 

^^ aforesaid, the said monies, and securities for the payment 

" of money, the property of the said William Cage, Esq., 

" and the said Rev. Robert Cage, his said masters, from 

" the said William Cage, Esq., and the Rev. Robert Cage, 

" feloniously did steal, take, and carry away, against 
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1841. << the peace, &c., and contrary to the form of the statute in 

Rbqina «« tiiat case made and provided. And the jurors, &c., do 

p. 

HoREiQAN. << further say and present, that the said Thomas Horrigan, 

^^ on, &c., with force and arms, at, &c., six pieces of silver 

^* coin of the current money and silver coin of the realm, 

^^ called shillings, each of them for the sum and of the 

" value of one shilling ; one promissory note for the 

" payment of money, for the sum and of the value of 

^^ ten pounds ; six other promissory notes for the 

'^ payment of money, each of them for the sum and of 

^^ the value of one pound ten shillings ; and eight other 

" promissory notes for the payment of money, each of 

^^ them for the sum and of the value of one pound, (the 

^^ money in each of the said notes respectively mentioned, 

^^ and payable and secured thereby, then and there 

" remaining due and unsatisfied to William Cage and the 

" Rev. Robert Cage, the owners and proprietors thereof,) 

" of the monies, goods, and chattels of the said William 

" Cage and the Rev. Robert Cage, then and there being 

** found, did then and there the said monies, goods, and 

" chattels feloniously steal, take, and carry away, against 

" the peace, &c., and contrary to the form of the statute 

^^ in that case made and provided." 

The evidence upon the trial was as follows : — The Rev. 
Robert Cage identified the prisoner as having been in his 
employment as a servant and gardiner, from October, 
1839, to October, 1840. The witness had seven head of 
cattle for sale, and he sent the prisoner with them to the 
fair of Knockcroghery the day before it was held. The 
next day witness saw his cattle on the fair green, but did 
not see the prisoner ; he could not find him, and he saw 
no one in charge of the cattle. At last he saw a gentleman 
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of the name of Bymcy who said he had purchased the 18 41. 

cattle, and who took them away with him. The witness Rboina 

never saw the prisoner again until the day before the trial, Horbigan. 

in custody ; the arrest having taken place in Dublin. 

He swore that he did not authorize the prisoner to sell the 

cattle, but that he intended to have the cattle sold by 

another servant ; and that had he been present he might 

have listened to his opinion, but no more. He further 

stated that the wife of the prisoner afterwards restored £10 to 

him (witness) as a part of the price which had been obtained 

by her husband for the cattle. On being cross-examined, 

he stated that he had authorized the prisoner to drive the 

cattle to the fair, but not to receive money for them, nor to 

sell them. 

The next witness, Edward Meares, stated that he was 
in the employment of the last witness, in October last, at 
the fair of Knockcroghery ; that he heard his master direct 
the prisoner to keep the cattle in the fair green until he 
(his master) should come, and that he (the master) would 
then sell them. 

The 3rd witness, Edward Byrne, stated that he was at 
the fair of Knockcroghery, and saw the prisoner there with 
seven calves ; witness bought them from the prisoner, who 
said they belonged to Mr. Cage. The cattle were 
afterwards claimed by Mr. Cage, but were not taken out 
of witness's possession. 

Bldkeney^ for the prisoner, (who produced no witnesses) 
contended that upon the present indictment he was 
entitled to an acquittal. The jury, under the directions of 
the learned Baron, found the prisoner guilty, (they 
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^^^' believing the evidence) and he was sentenced to seven years 
Rbgiica transportation ; the case however being reserved for the 
HoBBiGAN. consideration of the Judges. The following authorities 
were cited by the prisoner's counsel ; Roicoe's Crim. Law, 
Ed. 1840, p. 393, 394 ; Goodbody's case, 8 C. & P. 665 ; 
9 Geo. IV. c. 55y s. 40 ; and 1 Moody, 129. The question 
reserved was, whether upon the foregoing indictment, and 
under the facts as proved, the conviction of the prisoner 
could be supported. 

It was held unanimously by nine judges {Doherty, C.J., 
Foster, B., and Ball, J., being absent) that the conviction 
was bad. 



THE QUEEN v. BROWNE. 



Held, that J. HE prisoner was convicted before Pennefather, B., and 

the statutable . . r tx ii» • 

sentence could Ball, J., at the June commission for Dublin, in 1841, 

be pronounced , ,, _ , m^ • ^• 

on a prisoner upon an indictment for perjury. 1 he mdictment was at 
an indictment common law, not concluding " against the form of the 
comm?n"[aw** Statute f and a doubt having occurred to the learned judges 
not concluding whether they were at liberty to pronounce the statutable 

contra formam •' j r 

statuti. sentence of transportation upon an indictment so framed, or 

whether they were confined to the common law sentence for 
perjury, their Lordships postponed passing any sentence 
until they should have the opinion of the Judges upon the 
foregoing point. The same question had occurred in a 
larceny case tried at the same commission, and the Court 
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consequently abstained from sentencing the convict to hard 1841. 
labour, in addition to imprisonment. Reoina 



HORRIOAN. 



At a meeting of eleven of the judges (absente Johnson^ 
J.,) it was held by eight of them (Pennefather, C. J., 
DoHERTY, C. J. Com. Pleas, Brady, C. B., Burton, J., 
Pennefather, B., Torrens, J., Crampton, J., and 
Richards, B.,) that the statutable punishment might be 
awarded. Foster, B., Perrin, J., and Ball, J., were 
of opinion that the common law punishment only was 
authorized(a). 

(a) See Rex v. Chathurn, I Mood. C. C. 403 ; Rex v. Berry, 1 Mood. 
& R. 463 ; and Reg, v. Blea, 8 C. & P. 735. 



THE QUEEN v. WOOD. i84i. 



Nov. 

XHE prisoner was tried for murder at the Armagh A juror in a 

criminal case, 
Summer Assizes, in 1841, before Crampton^ 3. At the being a Sece- 

.- n 1 * iiti« /vi der/,was sworn 

trial, one of the jurors, upon the book being ottered (without tak- 

to him for the purpose of being sworn, declined to take it, ^holding^up 

saying "that he was a Seceder, and that he had a J^'/;?^*^^^^^ 

" conscientious objection to take the book." He was making any 

•' previous decla- 

accordingly sworn, holding up his right hand, but without ration as to 

the form in 
taking the book, or making any previous declaration as which he 

• , ^ should be 

to the form in which he should be sworn, so as to bind his sworn so as to 

_,,,,, .11 bi^^d his con- 

conscience. The oath was in other respects in the usual science. After 

form. The prisoner was found guilty. clw-ed that the 

oath, as admi- 
nistered, was 

After verdict, and before sentence, Napier and Whiteside^ consSfnce^ ^^ 

counsel for the prisoner, objected to the verdict on the ^^^; t? ^un 

ground that the luror not havingr made any previous der t^^se cir- 
° *' o .^ r cumstances 

was good. 
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1842. declaration as to the fonn in which he should be swom^ 

^^ » ' 

RsoiNA 80 as to bind his conscience, he was not properly sworn. 

Wood. They cited Bex v. GiUon{a\ Dr. Cookers case(&), and 

Rex. V. Cha$inen8{c). 

Sir Thomas StapleBy for the crown, admitted the &cts as 
above stated, but contended that the juror had been 
properly sworn. He cited 2 Hale, P. C, 296, and relied 
upon the statute 1 & 2 Vict. c. 105, passed since the 
decision of Dr. Coohfa case, and of Rex v. Qilkm. 

The learned judge pronounced sentence of death upon the 
prisoner ; and he examined the juror, who declared that 
he had been sworn in the manner which was binding upon 
his conscience. His Lordship respited execution of the 
sentence until the opinion of the Judges could be 
obtained, as to whether the conviction was good. 

The Judges {dissentiente Richards, B.) held that the 
conviction was good. 



(aj 1 Cr. <( Dix, Abr. N. C. 828. (6) 1 Cr. «f Dix, C. C 187. 
ie) 1 Mood. C. C. 874. 
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On November 11, 1841, Bushe, C.J., having previously resigned, 
Edward Pennefather^ Esq., took his seat in the Court of Queen's 
Bench, as Lord Chief Justice. At the same time Joseph Devonsher 
Jackson^ Esq., Q.C., was appointed Solicitor-General, in the room of 
Edward Pennefather J Esq. 

In the vacation after Michaelmas Term, 1841, Johnson^ J. 
resigned his seat on the Bench of the Court of Common Pleas, and 
Foster^ B. took his place. The Right Honorable Thomas Lefroy^ 
Q.C., was appointed a Baron of the Exchequer, in the room of 
Foster, B. 
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THE PRINCIPAL MATTERS. 



AGREEMENT. , 

By articles of agreement, W. L. granted 
to M. D. certain premises for three 
lives, and the life of the survivor, 
or 31 years from the 25th of March, 
1826, whichever should last longest, 
** to have and to hold unto the said 
M. D., his executors, administrators 
and assigns, from the said 25th of 
March," with a clause for executing 
a regular lease with covenants at the 
desire of either party. Held, that 
these words being insufficient to 
pass a legal estate of freehold, the 
agreement must, in that respect, be 
deemed executory ; but that it cre- 
ated an estate for a term of 31 years, 
commencing from the 25th of March, 
1826, with power for either party 
to have a lease executed for three 
lives, with a concurrent term of 31 
years, commencing from the 25th 
of March, 1826. Jones dem. Leader 
V. Duggan, 3 



AMENDMENT. 

Where a warrant of attorney autho- 
rized the entering of a judgment 
" in an action for money lent, by 
nil dicit, or otherwise;" and a judg- 
ment entered by virtue of this war- 
rant recited a bond, and purported 
to be entered in an action thereon : 
upon a motion to set aside the judg- 
ment for irregularity, the Court 
allowed the plaintiff to amend. 
Robertson v. Dimsdale, 1 

ASSUMPSIT. 
See Pleading, 3. 

ATTACHMENT. 
See Costs, 4. 

ATTORNEY. 
See Costs, 1. 

AUCTIONEER. 

A special bailiff, nominated by the 
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INDEX TO THE PRINCIPAL MATTERS. 



plaintifi*, and appointed by the she- 
riff, to seU goods by auction under 
a civil bill decree, is not required 
to take out an auctioneer's license, 
or to procure the assistance of a 
licensed auctioneer : whether the 6 
& 7 Wm. 4, c. 75, s. 46, be re- 
pealed by the 1 Vic. c. 43, s. 3, or 
not Qtuere, whether it is so re- 
pealed ? Regina v. Martin, 81 

AWARD. 

Where three commissioners were ap- 
pointed under an enclosure act for 
the purpose of making awards, with 
a power, in case of the death of one, 
for the survivors to elect a succes- 
sor^ and a proviso that the acts of 
any two of them should be valid ; 
held^ that this meant " any two of 
the three," and that an award signed 
by two after the death of the third 
(no successor being appointed,) was 
invalid, although there was evidence 
that the third had assented to the 
terms of it. Jones dem, Burrowes 
V. Lynam, 131 

BAILIFF. 
See Auctioneer. 

BANKING. 

1 . When a judgment has been obtained 
against the public officers of a 
banking company, and it is sought 
to charge persons who were members 
of the company at the time of the 
judgment, and still continue so, 
upon such judgment, under the 6 
G. 4, s. 18, the proper mode of 



proceeding is by scire facias against 
those persons; and the order for 
such writ will be absolute in the 
first instance. May v. Hodges, 129. 
2. The Act of 7 G. 4, c. 46, is a pub- 
lic Act, and the 9th section of it 
relates to actions brought in Ireland 
as well as in England : and the 
public officer of an English Com- 
pany can consequently sue in Ireland 
for debts due to the Company, and 
need not set out the Act in the de- 
claration. Wright y. Murphy, 63 

BIGAMY. 
See Marriage. 

BOND. 

Judgment may be entered, at the suit 
of a succeeding treasurer, on a bond 
and warrant of attorney given to 
"A. B., treasurer of, &c. and his 
successors," under the 6 & 7 Wm. 
4, c. 116, s. 148. 

The warrant of attorney contained a 
release of errors, and set out the 
bond and condition. Quare, whether 
it was a case for the suggestion of 
breaches, under the 9 W. 3, c. 10, 
s. 8 ? Westropp v. Mc, Eligott, 211 

(And see Green v. Shiel, and Lane v. 
Montgomery, in notis, 214, 217.) 

CALLS. 
See Railway. 

CERTIORARL 

The 79th section of the 7 & 8 G. 4, 
c. 53, does not prevent a writ of 
certiorari from being issued at the 
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suit of the Crown, to remove into 
the Queen's Bench proceedings be- 
fore justices of the peace, in an 
excise case. Regina v. Rice, 178 

COMMISSIONERS. 
See Award, 
Practice. 

CONSTRUCTION. 
Of Acts of Parliament. 
See Banking, 
Excise, 
Executors, 
Railway, 

Registry of deeds. 
Skerries Act. 
Of written instruments. 
See Agreement, 
Guarantee. 

CONTRACT. 

See Guarantee. 

COSTS. 

1. If an attorney's bill of costs con- 
tains one taxable item, (whether for 
business done in the C ourt of Queen's 
Bench or not,) and the attorney 
brings an action upon the bill in that 
Court, the Court has power, by its 
inherent jurisdiction, independently 
of the statute 7 Geo. II. c. 14, to 
order the bill to be taxed. — ^Where 
upon an application for this purpose 
by a defendant, the undertaking to 
pay the amount found due upon 
taxation was made by the defendant's 
attorney; Held, that it was sufficient. 
Bastable v. Reardon, 91 



2. In an ejectment case, where there 
had been two trials, on the first of 
which the jury had disagreed, and 
on the second there had been a ver- 
dict for the plaintiff, which was set 
aside on the argument of a bill of 
exceptions, and a venire de novo 
granted on the ground of misdirec- 
tion ( the rule being silent as to costs ) 
and the plaintifif subsequently had 
obtained a rule to discontinue upon 
payment of costs : Held, that the 
defendant was not entitled to the 
costs of the second trial, where there 
had been a verdict against him, or 
of the argument on the bill of ex- 
ceptions; but that he was entitled 
to the costs of the first trial, which 
was abortive. — Held, also, that when 
a case is made a remanet, the costs 
of preparing for trial are costs in 
the cause, and must await the result 
of the trial. — The taxing officer may 
exercise a discretion in refusing to 
allow the costs of a witness called 
to prove written documents, on the 
ground ofhis evidence being unneces- 
sary. Jack d. Croker v. Orpen, 43 

3. Applications under the 3 & 4 Vict, 
c. 105, s. 66, for the allowance of 
costs to executors or administrators 
who have failed in actions brought 
by them, should be made within the 
same period as new trial motions. 

The 3 & 4 Vict c. 105, s. 56, is re- 
trospective, and refers to actions 
commenced before the statute passed, 
and tried after. 

The practice is, for the officer to tax 
the defendant his costs in the first 
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insUuice ; and for the plaindfi* to 
apply to the Court if he hm9 a case 
of exemption to make. Johnstone 
V. Coitin^hmm, 3 

4. A lessor of a plaintiff, whose name 
is used without his knowledge or 
consent, b not liable to an attach- 
ment for non-payment of costs. 
Sembie, that it b a &tal irregularity 
to omit the place of caption in the 
jurat of an affidavit before a com- 
missioner. Doe dem, Keon t. Keon, 

194 

CRIMINAL LAW. 

1. Upon the trial of an indictment for 
a misdemeanour, the judge of assize 
gave judgment allowing a demurrer 
taken by the prisoner ; upon which 
the Crown brought a writ of error 
in the Court of Queen*s Bench, and 
that Court gave judgment, reversing 
the judgment of the Court below. 
In the term following that in which 
thb judgment of reversal had been 
given, the Crown having moved 
that the prisoner should be brought 
up to receive sentence : Held, that 
this Court had no power to pass 
sentence, or to do more than reverse 
the judgment of the Court below. 
Regina v. Houston, 99 

2. A juror in a criminal case having 
declined, as a seceder, to take the 
book, was sworn without taking it, 
holding up his right hand. No 
previous declaration was made by 
him as to the form in which he 
should be sworn so as to bind his 
conscience ; but after verdict he de- 



clared that he had been so sworn. 
Held, that a conviction under these 
circumstances was good. Regina v. 
Wood, Appendix, vii. 

3. The prisoner was convicted on an 
indictment for embezzling money 
and securities for money belonging 
to R. C. The evidence was, that 
R. C. sent the prisoner, who was 
hb servant, with cattle to a fair, but 
with no authority to sell them ; that 
the prisoner did seU them as the 
property of R C, and disappeared 
with the money. Held, that the 
conviction was bad. Regina v. Hor- 
rigan. Appendix, iii. 

4. Held, that the statutable sentence 
of transportation might be pro- 
nounced against a prisoner convicted 
on an indictment for perjury at 
common law, not concluding contra 
fortnam statutu Regina v. Browne, 

Appendix, vi. 
And see Marriage. 

DEMAND OF POSSESSION. 
See Ejectment, 1. 

EJECTMENT. 

1. A lease for years, made in the year 
1825, contained a clause providing 
that it should be void if the premises 
should not be built upon within four 
years firom the date. The lessee 
continued in possession for sixteen 
years after the execution of the 
lease; but the premises were not 
built upon. No rent was proved to 
have been paid since the expiration 
of the four years. Held, that the 
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plaindfi*, and appointed by the she- 
riff^ to sell goods by auction under 
a civil bill decree, is not required to 
take out an auctioneer's license, or 
to procure theassbtance of a licensed 
auctioneer ; whether the 6 & 7 W. 
4, be repealed by the 1 Vic. c. 43, 
s. 3, or not Quart, whether it is so 
repealed ? Retina v. Martin, 81 

2. The 79th section of the 7 & 8 G. 
4, c. 53, does not prevent a writ of 
certiorari from being issued at the 
suit of the crown, to remove into 
the Queen's Bench proceedings be- 
fore justices of the peace in an excise 
case. Regina v. Rice, 178 

3. The appearance and pleading of a 
defendant to an excise information 
before justices is an answer to ob- 
jections on the ground of variance 
between the process served, and 
that sworn to, and of want of the 
notice prescribed by 7 & 8 G. 4, c. 
53, s. 6Q. Ibid, 

EXECUTION. 
See Scire Facias. 

EXECUTORS. 

Applications under the 3 & 4 Vict. c. 
105, s. 6Q, for the allowance of 
costs to executors or administrators 
who have failed in actions brought 
by them, should be made within 
the same period as new trial motions. 

The 3 & 4 Vict. c. 105, s. 56, is 
restrospective, and refers to actions 
commenced before the statute pass- 
ed, and tried after. 



The practice is, for the officer to tax 
the defendant his costs in the first 
instance ; and for the plaintiff to 
apply to the court if he has a case 
of exemption to make. Johnstone v. 
Cottingham, 31 

FORFEITURE. 
See Ejectment, 1. 

GUARANTEE. 

F. having an estate for life, conveyed 
it, by deed, to his son^ in consider- 
ation of an annuity, and of the 
payment of his debts. A bond 
debt to C. having been omitted 
from the schedule annexed to the 
deed, the son wrote a letter (not 
directed to any one) in which he 
said that he agreed to pay C.*s debt 
'' in order that his father might be 
'' released and discharged from pay- 
'* ment thereof." This letter was 
delivered, soon after it was written, to 
C, and kept by him ; and the simis 
were paid as interest by the son. Held, 
that no action could be maintained 
on this letter by C. or his personal 
representative against the son, as a 
collateral undertaking, because it 
did not show a sufficient consider- 
ation ; and if it could be taken as 
an original contract between C. .and 
the son, a release to the father under 
hand and seal should have been 
alleged and proved. Cooper v. 
Foster, 183 

HUSBAND AND WIFE. 
See Spiritual Court. 



Digitized by 



Google 



INDEX TO THE PRINCIPAL MATTERS. 



xvii 



ILLEGAL SOCIETY. 
See Indictment. 

INDICTMENT. 

1. An Act of parliament ( 2 & 3 Vict. c. 
74) enacted, " that from and after 
" the 1st of September, 1839, any 
" society so constituted that the 
" members thereof may or shall 
" communicate with or be known to 
" each other by, or may use for the 
" purpose of being known as such, 
" any secret signs or pass words," 
should be deemed to be an unlaw- 
ful combination and confederacy. 
An indictment under this statute 
charged " that before the 24th of 
" August, 1839, there was estab- 
" lished a society, so constituted, 
*' that the members thereof did 
" communicate with and were known 
" to each other by secret signs and 
" pass words ; and that the said 
" society so established previous to 
" the 24th of August did continue 
" on and after the 24th of August, 
'' and from thence until and at the 
" time of the commission of the 
" offence" in the indictment ; and 
then charged that the prisoner was, 
and after the 1st of September, 1839, 
acted as, amember of the said society. 
After a verdict of guilty, a writ of 
error was brought by the prisoner 
upon the judgment, on the grounds 
that the indictment did not aver that 
the members communicated, &c. 
" as such;" that " did communicate" 
was not sufficient to satisfy the words 
" may or shall" in the statute ; and 



that the continuance of the society 
in its original and illegal state, was 
not sufficiently averred. Held, that 
all these objections were untenable. 
Jones V. Reginam, 141 

2. It is not an universal rule, that an 
indictment is bad, if the facts stated 
in it may be true, and yet the 
prisoner innocent. — Ibid. 

INQUIRY. 

A writ of inquiry returnable on the 
27th of November was executed 
before a judge, at Nisi Prius, on the 
4th of December. Held, not ir- 
regular. Brown v. Brady, 179 

INSOLVENT. 

As long as the petition of an insolvent 
remains undismissed, he cannot sue, 
even though he may have settled 
with his creditor. — Semble, that the 
provisional assignee may sue without 
any order of the Insolvent court, 
notwithstanding the words " if the 
" Court shall so order," in the 3 G. 
IV. c. 124, s. 15; those words being 
merely affirmative of an existing 
right. Mowlds v. Power, 22 

JUDGMENT. 
See Amendment. 

JUROR. 
See Criminal Law, 2. 

JUSTICES. 
See Excise, 2. 3. 

LICENSE. 
See Excise, 1. 

2b 
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LIGHTING AND CLEANSING. 

Upon the discussion of questions on 
the lighting and cleansing Act, 9 G. 
4. c. 82, the rate book, before it 
can be used in Court, must be 
verified by affidavit, and the affi- 
davit must also specify the particular 
entries objected to, and the nature 
of the objections. Regina v. The 
Commissioners of New Ross, 21 

MANDAMUS. 
The allowance of a writ of error 
brought by the defendant upon a 
judgment for the relator in a quo 
warranto information for usurping 
an office, operates as a supersedeas 
to a conditional order for a manda- 
mus directed to the returning officer 
to hold an election for tiie office in 
question, in consequence of that 
judgment Regina v. The Lord 
Mayor, 39 

MANOR COURT. 
See Error, 1. 

MARRIAGE. 

A contract of marriage per verba de 
prasenti, without any religious ce- 
remony by a person in holy orders, 
does not constitute a valid marriage 
by either the common law or statute 
law of Ireland, although followed 
by cohabitation. A contract of this 
nature is not such a marriage de 
facto, as, if followed by a subsequent 
solemnized marriage, will support an 
indictment for bigamy. 

Regina v. Milles, 219; Regina v. Car- 
roll, ibid. ; Regina v. Smith, App. i. 



MEMORANDA, ix. 

PARENT AND CHILD. 
A father is under no legal obligation 
to provide for his child; and the 
mere fact of the child being left by 
the father with the mother is no 
evidence of the mother being autho- 
rised to contract debts for its support 
as the father's agent, if the latter 
disputed the legitimacy of the child 
as his. Day v. Spread, 163 

PAYMENT INTO COURT. 
See Replevin, 2. 

PLEADING. 

1. In a declaration in replevin the 
locus in quo is sufficientiy set out 
by the words " in Uie parish of A. 
*' in the city of B. and in a certain 
" dwelling-house there." Kenny v. 
Simpson, 1 7 

2. TheActof 7 G. 4, c.46, is a public 
Act, and the 9.th isection of it relates 
to actions brought in Ireland as 
well as in England ; and tiie public 
officer of an English company can 
consequentiy sue in Ireland for 
debts due to the company, and need 
not set out the Act in the declaration. 
Wright v. Murphy, 53 

3. Declaration in assumpsit on the 
money courts. Plea, Uiat the pro- 
mises were made jointiy with H., 
against whom a previous action had 
been brought ; that in that action 
H. had paid a certain amount into 
court, and the jury had assessed an 
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additional sum^ which the plaintiff 
had received in satisfaction of *' said 
damages and costs." Replication 
that the plaintiff had not received 
it in satisfaction of the " causes of 
action in the declaration mentioned." 
Held, on special demurrer to the 
replication, that the plea was bad. 
Qucsre as to the sufficiency of the re- 
plication. Small V. Drummond, 69 
See Indictment. 

PRACTICE. 

1. Upon the discussion of questions 
on the lighting and cleansing Act, 9 
G. IV. c. 82, the rate-book, before 
it can be used in Court, must be 
verified by affidavit, and the affidavit 
must also specify the particular en- 
tries objected to, and the nature of 
the objections. Retina v. Commis- 
sioners of New Ross, 21 

2. Applications under the 3 & 4 Vict, 
c. 105, s. 66, for the allowance of 
costs to executors or administrators 
who have failed in actions brought 
by them, should be made within the 
same period as new trial motions. 
Johnstone v. Cottingham, 31 

3. The 3 & 4 Vict. c. 105, s. 66, is 
retrospective, and refers to actions 
commenced before the statute passed, 
and tried after. Ihid. 

4. The practice, under the 3 & 4 Vic. 
c. 105, s. 66, is, for the officer to tax 
the defendant his costs in the first 
instance ; and for the plaintiff to 
apply to the Court if he has a case 
of exemption to make. Ihid, 

5. The Court allowed the venue to be 



changed on an affidavit by the defend- 
ant's attorney, where, inconsequence 
of the severity of the weather, the 
defendant's affidavit could not be 
procured from the country in suffi- 
cient time. Scott v. M'Auley, 88 

6. The rule of Court, requiring the 
points intended to be relied on to 
be noted in the judges' books, ex- 
tends to cases on the crown side. 
Jones V. Reginam, 141 

7. A writ of inquiry, returnable on the 
27th of November, was executed 
before a judge, at Nisi Prius, on the 
4th of December. Held, not ir- 
regular. Brown v. Brady, 179 

8. Practice as to commissions for ex- 
amination of witnesses under the 1 
Wm.IV.c.22. M'Lainy,Enery, 192 

RAILWAY. 

Held, that a person who had executed 
the parliamentary contract relative 
to the Dublin and Drogheda Rail- 
way Company, by which he bound 
himself, his heirs, executors, ad- 
ministrators, and assigns, to pay 
the amount he subscribed for, and 
then, before the Act incorporating 
the Company had passed, sold his 
scrip in the stock-market, was still 
liable to be sued for calls as a " pro- 
prietor" under the Act, though not 
specially named therein. 

The word *' assigns," in the Dublin and 
Drogheda Railway Act, 6 & 7 Wm. 
IV., c. 132, when used in connexion 
with "subscribers," means statutable 
assigns. 

Calls, regularly made after a rescinded 
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call upon which nothing had heen 
paid, are not void under the 96th 
section of that Act Railway Co. v. 
J^ash, 116 

RE-ENTRY. 
See Ejectment, 2. 

REGISTRY OF DEEDS. 

A., seised of a freehold estate, assigned 
his interest to B., hy deed; B. made 
his will, bequeathing a term of 500 
years in the lands to C, and D., 
in trust for C, for life, without 
impeachment of waste, remainder 
to his sons and the heirs male of 
their bodies, remainders over ; and 
naming C. and D. his executors. 
After B.'s death, C. registered the 
deed from A. to B. and executed the 
memorial, in which he was described 
as devisee. Held, that this registry 
was valid as against a subsequent 
registered deed, whether C. was 
considered executor, assign, or {sem- 
ble) grantee, within the meaning of 
the Registry Acts, 6 Anne, c. 2, and 
8 G. I., c. 16. Murphy v. Leader, 66 

RELEASE. 
See Guarantee. 

REMANET. 
See Costs, 2. 

REPLEVIN. 

1. In a declaration in replevin the 
locus in quo is sufficiently set out 
by the words, " in the parish of A. 
" in the city of B. and in a certain I 



" dwelling-house there." Kenny v. 
Simpson, 17 

2. A plaintiff in replevin may pay 
money into court under the 3 & 4 
Vict c. 105, s. 46. WiUon v. Wil- 
son, 79 

SAGGART ACT. 

Where three commissioners were ^p- 
pointed under an enclosure Act for 
the purpose of making awards, with 
a power, in case of the death of one, 
for the survivors to elect a successor, 
and a proviso that the acts of any two 
of them should be valid ; held, that 
this meant " any two of the three," 
and that an award signed by two after 
the death of the third (no successor 
being appointed) was invalid, al- 
though there was evidence that the 
third had assented to the terms of it 
Jones dem. Burr owes v. Lynam, 1 3 1 

SCIRE FACIAS. 

When a judgment has been obtained 
against the public officers of a Bank- 
ing Company, and it is sought to 
charge persons who were members 
of the Company at the time of the 
judgment, and stOl continue so, 
upon such judgment, under the 6th 
G. IV., c.42,s.l8; the proper mode 
of proceeding is by scire facias 
against those persons ; and the order 
for such writ will be absolute in the 
first instance. May v. Hodges, 129 

SENTENCE. 

1 . Upon the trial of an indictment for 
a misdemeanour, the judge of assize 
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gave judgment allowing a demurrer 
taken by the prisoner ; upon which 
the Crown brought a writ of error 
in the Court of Queen's Bench, and 
that Court gave judgment, revers- 
ing the judgment of the court below. 
In the term following that in which 
this judgment of reversal had been 
given, the Crown having moved that 
the prisoner should be brought up 
to receive sentence ; Held, that this 
Court had no power to pass sentence, 
or to do more than reverse the judg- 
ment of the Court below. Regina 
V. Houston, 99 

2. Held, that the statutable sentence 
of transportation might be pro- 
nounced against a prisoner convicted 
on an indictment for peijury at 
common law, not concluding contra 
formam statuti. Regina v. Browne, 
Appendix, vi. 
See Spiritual Court. 

SKERRIES ACT. 

A vessel making a voyage from Cork 
to Dublin is not liable to pay toll 
to the Skerries light-house. The 
Skerries Act, 3 G. II. c. 36, (Eng- 
lish) is binding on Ireland. Ports 
in Ireland are not " foreign" ports 
within the meaning of that Act. 
Boyce v. Jones, 105 

SPIRITUAL COURT. 

In an action for necessaries supplied 
to the defendant's wife (during 
separation) by the plaintiff, the de- 
fence set up being adultery by her ; 
Held, that in support of this defence 



a sentence of an ecclesiastical court, 
dismissing a suit instituted by the 
wife against the husband for a 
divorce on account of cruelty and 
desertion, in which suit the hus- 
band made a counter-allegation of 
adultery by the wife, was admissible 
in evidence. 
Such a suit is not res inter alios acta. 
Day V. Spread, 163 

STATUTE. 
See Criminal Law. 

SUGGESTION OF BREACHES. 

See Bond. 

SUPERSEDEAS. 

See Mandamus. 

TOLLS. 
See Skerries Act. 

VARIANCE. 

1. Where the title of "Esquire" was 
inserted in the record of a judg- 
ment, and the place of residence 
was also given; Held, that in a 
writ of sci. fa, the omission of the 
" Esquire" and of the description 
did not create such a variance as 
would support a plea of nul tiel re- 
cord. Pierson v. Fahy, 42 

2. The appearance and pleading of a 
defendant to an excise information 
before justices is an answer to ob- 
jections on the ground of variance 
between the process served and that 
sworn to, and of want of the notice 
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prescribed by 7 & 8 G. IV. c. 53, 
8. 66, Regina v. Rice, 178 

VENUE. 
The court allowed the venue to be 
changed on an affidavit by the de- 
fendant's attorney, where, in con- 
sequence of the severity of the 
weather, the defendant's affidavit 
could not be procured from the 
country in sufficient time. Scott 
V. M'Auley, 88 

WARRANT OF ATTORNEY. 

Judgment may be entered, at the suit 
of a succeeding treasurer, on a 
bond and warrant of attorney given 
to " A. B., treasurer of &c., and his 
successors," under the 6 & 7 Wm. 
IV. c. 116, s. 148. 



The warrant of attorney contained a 
release of enrors, and set out the 
bond and condition. Qu^re, whe- 
ther it was a case for the suggestion 
of breaches, under the 9 W. III. 
c. 10, 8. 8 ? Westropp v. M'Eligot, 

211 
See Amendment. 

WITNESS. 

1. Practice as to commissions for 
examination of witnesses, under the 
1 Wm. IV. c. 22. M'Lain v. 
Enery, 192 

2. The taxing officer may exercise a 
discretion in refusing to allow the 
costs of a witness called to prove 
written documents, on the ground 
of his evidence being unnecessary. 
Croker v. Orpen, 43 



THE END. 
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